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CONSTITUTIONAL LAW — DOUBLE JEOPARDY CLAUSE —— PROTEC-
TION AFFORDED. — The Double Jeopardy Clause forbids a second
trial for the purpose of affording the prosecution another opportu-
nity to supply evidence that it failed to muster in the first proceed-
ing; it also bars a second prosecution when a new trial has been
granted due to insufficient evidence. :
CONSTITUTIONAL LAW — DOUBLE JEOPARDY — DENIAL OF
MOTION TO DISMISS ON DOUBLE JEOPARDY GROUNDS AFFIRMED. —
Where the trial court did not grant appellant’s request for an out-
right acquittal, and where it was not implicit in the trial court’s
granting of a new trial that the State’s evidence had been rendered
insufficient due to appellant’s newly discovered evidence, the new
trial simply provided appellant another chance for acquittal in light
of the newly discovered evidence; there was no error in the trial
court’s denial of appellant’s motion to dismiss on double jeopardy
grounds; affirmed.
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Appeal from Pulaski Circuit Court; John Plegge, Judge;
affirmed.

Sam T. Heuer, for appellant.

Mark Pryor, Att’y Gen., by: David R. Raupp, Sr. Ass’t Att’y
Gen,, for appellee.

OHN E. JENNINGS, Judge. George Wilcox was found guilty of

battery in the first degree following a bench trial. Appellant
moved for a new trial on the basis of newly discovered evidence,
and the trial court granted the motion. Before he could be tried
again, appellant filed a motion to dismiss on the basis of double
jeopardy or, alternatively, for a judgment of acquittal, and that
motion was denied. Appellant argues that the trial court erred in
failing to dismiss pursuant to the prohibition against double jeop-
ardy. We find no error and affirm.

During the summer of 1997, four young boys rode their
bicycles in a field owned by appellant. According to the boys, they
had misplaced one of the bicycles, and, because it was getting dark,
one of them climbed onto a tractor and turned on its lights to help
them locate the bicycle. The boys got scared when they saw a white
truck approaching without its headlights on, so they hid. A man got
out of the truck holding a gun and ordered them to turn off the
engine and to get down off of the tractor. When they failed to do
so, the man shot once toward the ground and fired a second time in
the air. At some point, the boys began running but then obeyed the
man’s orders to return to him. Seeing that it was only children
involved, the man told the boys to go home. Unfortunately, pellets
from the second shotgun blast had struck one of the boys in the
neck and foot.

At trial, two of the boys positively identified appellant as the
man who had fired the shotgun that night. Officers who had
investigated the scene found golf tees laying on top of the dirt and
found similar golf tees in appellant’s white truck. Officer Robert
Brock noted that appellant’s truck had a flat tire but was warm to
the touch as though it had recently been driven. Appellant con-
sented to a search of his house, and, although a shotgun was found
underneath the bed, the gun was dusty and had mold on the stock.
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Appellant’s neighbor, John Patton, had been walking his dog
that night when he heard a tractor running and children’s voices.
He called appellant on the phone and then went over to the field
himself. Although he spoke to the man in the field who had told
the boys to go home, Mr. Patton’s testimony was that appellant was
not the man he had seen by the tractor. Although appellant testified
that he does not go anywhere without his glasses, the boys indicated
that the man in the field that night was not wearing glasses. Appel-
lant explained that he and his wife own eleven white trucks used in
connection with their sod farm operation. He went on to say that
golf tees are found in virtually every one of those trucks because
they serve to plug water sprinklers all over the farm. According to
the testimony of both appellant and his wife, after going to dinner
with friends in the wife’s car, they went straight to bed and were
awakened between 9:30 and 10:00 p.m. by the doorbell and the
telephone.

The trial court found appellant guilty of battery in the first
degree, but, before sentencing, appellant moved for a new trial
based on newly discovered evidence. At the hearing on appellant’s
motion, John Patton again testified on appellant’s behalf. This time
Mr. Patton identified Boyce Cope as the man he had spoken to that
night in the field. He testified that appellant would not have had
time to get to the field before him following the phone call, as
appellant lives two blocks away and the field is directly across the
road from Mr. Patton’s house. Patton also said that the man he had
spoken to in the field was not wearing glasses. Dr. Roy Ashebraner,
appellant’s optometrist, prepared photographs showing appellant’s
level of visual acuity with and without glasses. In addition, the
transcript of Mr. Cope’s confession was introduced into evidence.
Mr. Cope explained that, when he saw the tractor’s lights on at a
time when no one is usually in the field, his first thought was that
someone was stealing the tractor because there had been recent
problems with theft. He fired the gun twice just to scare off the
person on the tractor. Realizing it was just some children playing,
he instructed them to go home. Mr. Cope said that he was unaware
that a boy had been shot until the next day when he heard about it
on the news. He then got scared and threw his shotgun over a
bridge. Mr. Cope indicated that he had been driving a white pick-
up truck that night. He also stated that he had spoken to someone
in the field as the boys were leaving to go home but that he did not
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know the man. Based on this newly discovered evidence, the trial
court granted appellant’s motion for a new trial.

Appellant argues that the trial court’s granting of a new trial
was tantamount to directing a verdict of acquittal. Appellant relies
on the language in Misskelley that to prevail on a motion for a new
trial based on newly discovered evidence, appellant must demon-
strate that the new evidence would have impacted the outcome of
the case. Misskelley v. State, 323 Ark. 449, 915 S.W.2d 702 (1996).
Appellant argues that, by granting the new trial, the trial court must
have found that the evidence would have impacted the outcome of
his case, and the only logical impact would have been a judgment of
acquittal based upon insufficient evidence to convict him. Further-
more, the State conceded that there would be no additional evi-
dence at the new trial with the exception of more cross-examina-
tion. Appellant contends that this court must look to the substance
of the trial court’s decision and not just its form. Appellant points
out that a defendant does not waive his right to a judgment of
acquitta] based on insufficient evidence simply by moving for a new

trial.

[1, 2] The Double Jeopardy Clause forbids a second trial for
the purpose of affording the prosecution another opportunity to
supply evidence which it failed to muster in the first proceeding.
Burks v. United States, 437 U.S. 1 (1977). In addition, the Double
Jeopardy Clause bars a second prosecution when a new trial has
been granted due to insufficient evidence. Hudson v. Louisiana, 450
U.S. 40 (1981). However, in the case at bar, there was no suggestion
by the trial court that the State had failed to prove its case. Signifi-
cantly, the trial court did not grant appellant’s request for an out-
right acquittal. Moreover, in its ruling, the trial court pointed out
that a new trial based on newly discovered evidence is not a favored
remedy and that confessions should be approached with some skep-
ticism but that, “the law provides for [a new trial] under appropriate
circumstances.” Clearly, it was not implicit in the trial court’s grant-
ing of a new trial that the State’s evidence had been rendered
insufficient due to appellant’s newly discovered evidence. The new
trial simply provided appellant another chance for acquittal in light
of the newly discovered evidence. We find no error in the trial
court’s denial of appellant’s motion to dismiss on double jeopardy
grounds. See Carter v. State, 848 S.W.2d 792 (Tex. Ct. App. 1993)
(where a defendant’s motion for a new trial is granted on grounds
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other than insufficient evidence, double jeopardy does not bar a
new trial). Affirmed.

HART and ROAF, JJ., agree.




