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1. JUDGMENT — SUMMARY JUDGMENT -— EXCEPTION TO STANDARD
OF REVIEW. — Ordinarily, when reviewing a trial court’s grant of
summary judgment, the appellate court views the evidence in the
light most favorable to the party resisting the motion and resolves all
doubts and inferences against the moving party; however, in a case
where there are no facts at issue, the court must simply determine
whether appellee was entitled to judgment as a matter of law; the
appellate court will not reverse the trial court’s ruling unless it is
clearly erroneous.

2. PROPERTY — POSSESSION — ACTUAL & CONSTRUCTIVE POSSES-
SION DISTINGUISHED. — The law in general recognizes two kinds of
possession, actual and constructive; actual possession exists where
the thing is in the immediate occupancy and control of the party;
possession has also been defined to mean the exercise of actual
dominion, control, or management over a tangible object; con-
structive possession exists where one claims to hold property by
virtue of actual title without having the actual occupancy.

3. PROPERTY — POSSESSION — NOTHING IN CONTRACT INDICATED
“POSSESSION” MEANT ANYTHING OTHER THAN “ACTUAL POSSES-
SION.” — Given the fact that the contract in question referred to
appellee’s “possession” of the subject property, a duplex, without
limitation, the appellate court could not say that the chancellor
erred in interpreting the contract to mean that, upon closing, the
property should be immediately available for appellee’s occupancy;



WATSON v CALVIN
110 Cite as 69 Ark. App. 109 (2000) [69

there was nothing in the contract to indicate that “possession”
meant anything other than “actual possession.”

4. VENDOR & PURCHASER — POSSESSION — DELIVERY ESSENTIAL TO
TRANSFER OF GOOD TITLE. — Ordinarily, a delivery of possession is
essential to a transfer of good title; unless the agreement provides
otherwise, the buyer may reject a title not accompanied by immedi-
ate possession.

5. LANDLORD & TENANT — TENANT’S INTEREST POSSESSORY —
RIGHT OF POSSESSION AGAINST WHOLE WORLD. — A tenant’s inter-
est is a possessory interest; a tenant has a right of possession against
the whole world, including the owner; in the absence of any
contractual provision to the contrary, it would be incongruous to
say that a buyer obtains possession of property when the property is
occupied by a tenant.

6. PROPERTY — SALE OF PROPERTY SUBJECT TO UNFULFILLED
LEASE — BUYER TAKES SUBJECT TO LEASE. — When a lessor sells
property that is subject to an unfulfilled lease, the buyer takes the
property subject to the terms of the lease.

7. APPEAL & ERROR — RECORD — APPELLANT’S BURDEN TO DEMON-
STRATE ERROR. — It is an appellant’s burden to bring up a record
to demonstrate error.

8. JUDGMENT — SUMMARY JUDGMENT — CHANCELLOR DID NOT ERR
IN GRANTING IN FAVOR OF APPELLEE. — Based upon the circum-
stances of the case, the supreme court could not say that the
chancellor clearly erred in granting summary judgment in favor of
appellee.

Appeal from Greene Chancery Court; David Laser, Chancel-
lor; affirmed.

Michael E. Todd, for appellants.
C. Joseph Calvin, for appellee.

ARGARET MEADS, Judge. In this appeal, appellants con-

tend that the chancellor erred in granting summary
judgment in favor of appellee Blanche Calvin. They argue that
summary judgment should have been granted in their favor instead.
We disagree and affirm.

In March 1998, appellee executed a contract in which she
agreed to buy a duplex and lot from appellants for $110,000. She
deposited $11,000 in earnest money with the real estate agency,
Time Realty, Inc. The contract provided that if appellee failed to
close the transaction or otherwise failed to fulfill her contractual
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obligations, the earnest money could be retained by appellants as
liquidated damages. Closing was scheduled for no later than August
7, 1998.

On the scheduled date, appellee did not appear at closing and
notified appellants that she did not intend to purchase the property.
Appellants filed a declaratory-judgment action in Greene County
Chancery Court seeking the $11,000 in earnest money. Appellee
answered that the earnest money should be returned to her because
appellants failed to fulfill the terms of the contract. She referred to
the fact that, on the scheduled closing date, appellants’ tenants still
occupied the duplex. According to her, this violated paragraph
twelve of the contract which read as follows: “POSSESSION:
Possession of the Property shall be delivered to Buyer ... [u]pon the
closing (Seller’s delivery of executed and acknowledged Deed).”

Appellants and appellee filed motions for summary judgment
and agreed that there were no issues of fact to be decided. The only
question was whether, by promising to deliver “possession” to
appellee, appellants promised to deliver actual, physical possession of
the premises to her or merely constructive possession. The chancel-
lor ruled that the term “possession” in the contract meant that,
upon closing, the property should be immediately available for
appellee’s occupancy. He therefore found that the earnest money,
less an attorney fee for the interpleader, Time Realty, must be
returned to appellee.

[1] Ordinarily, upon reviewing a trial court’s grant of sum-
mary judgment, we view the evidence in the light most favorable to
the party resisting the motion and resolve all doubts and inferences
against the moving party. Earp v Benton Fire Dep’t, 52 Ark. App. 66,
914 S.W.2d 781 (1996). However, in a case such as this one where
there are no facts at issue, we must simply determine whether
appellee was entitled to judgment as a matter of law. Id. We will not
reverse the trial court’s ruling unless it is clearly erroneous. See
Columbia Mut. Ins. Co. v. Estate of Baker, 65 Ark. App. 22, 934
S.Ww.2d 829 (1999).

[2] The law in general recognizes two kinds of possession —
actual possession and constructive possession. Black’s Law Dictionary
1047 (5th ed. 1979). Actual possession exists where the thing is in
the immediate occupancy and control of the party. Id. See also
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Johnson v. State, 306 Ark. 399, 814 S.W.2d 908 (1991), defining
possession to mean the exercise of actual dominion, control, or
management over a tangible object. Constructive possession exists
where one claims to hold property by virtue of actual title without
having the actual occupancy. Black’s Law Dictionary, supra. Appel-
lants argue that, had they delivered a deed on the scheduled closing
date, appellee would have received constructive possession of the
property and the terms of the contract would have been fulfilled.
Appellee argues that the contract with appellants promised her
actual possession of the property.

[3]1 Given the fact that the contract referred only to appellee’s
“possession” of the property, without limitation, we cannot say that
the chancellor erred in interpreting the contract as he did. There is
nothing in the contract to indicate that “possession” meant any-
thing other than actual possession. We note that the property in
question is a duplex, not a commercial office building or shopping
center that a person buying as an investor would necessarily expect
and hope to be occupied by tenants.

[4] Ordinarily, a delivery of possession is essential to a transfer
of good title, and, unless the agreement provides otherwise, the
buyer may reject a title not accompanied by immediate possession.
See 92 CJ.S. Vendor & Purchaser § 244 (1955). See also May v. Lathers,
257 Wis. 191, 43 N.W.2d 15 (1950); Matthews v. Gaubler, 49 So. 2d
774 (La. App. 1951); John S. Westervelt’s Sons v. Regency, Inc., 5 NJ.
Super. 231, 68 A.2d 755 (1949). Although we have found no
Arkansas case directly on point, in Worch v, Kelly, 276 Ark. 262, 633
S.W.2d 697 (1982), our supreme court upheld a chancellor’s finding
that a seller breached a realty contract when he was unable to
deliver actual possession of property to the seller by the agreed date.

Appellants point out that a separate provision of the contract
gave them the right to “receive all rent on the property until
closing” and that this provision indicated appellee’s acquiescence in
the tenancies, i.e., that, after closing, she would receive the rents on
the property. While this provision shows that appellee was aware of
the presence of tenants on the property, it does not necessarily
show that she expected the tenants to still be on the property on the
date of closing, which was approximately five months after the
contract was executed.
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[5-7]1 We also note that a tenant’s interest is a possessory
interest. See generally 51C CJ.S. Landlord & Tenant § 308 (1968); 49
AM. JUR. 2D Landlord and Tenant § 1 (2d ed. 1995). A tenant has a
right of possession against the whole world, including the owner.
51C CJ.S. Landlord & Tenant, supra. Thus, in the absence of any
contractual provision to the contrary, it would be incongruous to
say that a buyer obtains possession of property when the property is
occupied by a tenant. Further, when a lessor sells property that is
subject to an unfulfilled lease, the buyer takes the property subject
to the terms of the lease. See Prince v. Alford, 173 Ark. 633, 293 S.W.
36 (1927). In this case, appellants have not shown us the terms of
the tenants’ leases or whether the tenants had a right of possession
on the closing date. It is an appellant’s burden to bring up a record
to demonstrate error. Warnock v. Warnock, 336 Ark. 506, 988 S.W.2d
7 (1999). Finally, we note that, in the similar case of May v Lathers,
supra, a buyer was allowed to rescind a contract where the seller
could not give immediate possession of the land upon closing, due
to the presence of tenants.

[8] Based upon the foregoing, we cannot say that the chancel-
lor clearly erred in granting summary judgment in favor of appellee.

Affirmed.
ROBBINS, CJ., agrees.
ROGERS, J., concurs.

UDITH ROGERS, Judge, concurring. I concur with the

majority in the result reached in this matter. However, I
write separately because I do not believe that this Court should
have addressed the merits of this case. The parties before this court
have asked us to construe the meaning of the word “possession” in a
contract for the sale of real estate. Yet, they have failed to provide an
abstract. of the contract in question for our review. Different clauses
of a contract must be read together and the contract construed so
that all of its parts harmonize, if that is at all possible. Boatmen’s
Arkansas, Inc. v. Farmer, 66 Ark. App. 240, 242 (1999); Pate v. U.S.
Fidelity and Guaranty Co., 14 Ark. App. 133, 685 S.\W.2d 530
(1985). The intention of the parties is to be gathered not from
particular words and phrases but from the whole context of the
agreement. Farmer, supra. Although the parties have provided quo-
tations of the most relevant provisions of the contract in their
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pleadings and briefs, without the full contract before us we cannot
adequately determine whether the construction which we afford
the terms in question will harmonize with the entirety of the
contract.

Parties have an affirmative obligation to abstract those portions
of the record relevant to the points on appeal. Moncrief v. State, 325
Ark. 173, 925 S W.2d 776 (1996). In the instant case, the parties
have failed to abstract the most important piece of evidence before
the court: the very contract which is at issue. When an abstract is
deficient, the lower court’s judgment must be affirmed. Owens v
State, 325 Ark. 93, 924 S.W.2d 459 (1996). The abstract is deficient
in this matter because of the failure to include the contract under
construction. Therefore, I would affirm the judgment of the lower
court.



