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1. ApPEAL & ERROR — CHANCERY CASES — “CLEARLY ERRONE-
ous” sTANDARD. — Although chancery cases are reviewed de novo
on the record, the appellate court will not reverse unless the chan-
cellor’s findings are clearly against the preponderance of the evi-
dence or are clearly erroneous.

2. PARENT & CHILD — CHILD SUPPORT — AMOUNT WITHIN CHAN-
CELLOR’S DISCRETION. — Ordinarily, the amount of child support
lies within the discretion of the chancellor, whose findings will not
be disturbed on appeal absent an abuse of discretion.

3. PARENT & CHILD — CHILD SUPPORT — REFERENCE TO CHART IS
MANDATORY. — In setting the amount of child support that a non-
custodial parent must pay, reference to the most recent child-support
chart is mandatory.

4. PARENT & CHILD — CHILD SUPPORT — PAYOR’S INCOME MUST
BE DETERMINED. — Before a chancellor can refer to the child-sup-
port chart, the payor’s income must be determined.

5. PARENT & CHILD — CHILD SUPPORT — FACTORS CONSIDERED IN
DETERMINING APPROPRIATE AMOUNT. — Factors that may be con-
sidered in determining the appropriate amount of child support to
be paid include, but are not limited to, clothing, accustomed stan-
dard of living, recreation, educational expenses, and other income or
assets available to support the child from whatever source.

6. PARENT & CHILD — CHILD SUPPORT — CHANCELLOR’S DECISION
TO EXCLUDE SOME OF APPELLEE’S INCOME WAS ABUSE OF DISCRE-
TION. — All sources of a payor’s income are to be included in arriv-
ing at the sum of money upon which the amount of child support is
to be derived from the Family Support Chart; thus, the chancellor’s
decision to exclude some of the appellee’s income was an abuse of
discretion.
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7. APPEAL & ERROR — CHANCERY CASES — APPELLATE COURT MAY
ENTER ORDER CHANCELLOR SHOULD HAVE ENTERED OR
REMAND. — On de novo review of a fully developed chancery rec-
ord, the appellate court may enter the order that the chancellor
should have entered, or it may remand if the court concludes that
justice would be better served.

8. PARENT & CHILD — CHILD SUPPORT — REVERSED & REMANDED
FOR REDETERMINATION OF AMOUNT OF APPELLEE’S INCOME &
OTHER PURPOSES. — The appellate court remanded for the chan-
cellor to redetermine the amount of appellee’s income, to afford the
parties an opportunity to present evidence as to the existence of fac-
tors that might justify a departure from the presumptive amount of
child support specified by the Child Support Chart, and, in the
event that it should be determined that the amount specified in the
Chart would be unjust or inappropriate, to permit the chancellor to
make the written findings required by the child-support guidelines;
reversed and remanded.

Appeal from Arkansas Chancery Court; Russell Rogers, Chan-
cellor; reversed and remanded.

John C. Wisner, 1II, Attorney Supervisor, for appellant.

Dennis R. Molock, for appellee.

aM BIrD, Judge. The State of Arkansas Office of Child

Support Enforcement, as Intervenor in a case between
Brenda and Gary Longnecker, appeals a decision requiring Gary
Longnecker to pay child support based solely on his primary
employment as a fireman. The chancellor stated in a letter
opinion:

As I read the current law, support should be based upon Mr.
Longnecker’s regular employment at the fire department only. It
would be inequitable, at least, and should be against public policy
to base support on additional part time work, especially consider-
ing that his regular work week is fifty-six hours.

Appellee Gary Longnecker has, during the pendency of this
action (1994-98), received income from three sources: the Stutt-
gart Fire Department, Riceland Builders (his father’s construction



OFrrIcE oF CHILD Suprp. ENFORCEM’T v. LONGNECKER
ARrK. App.] Cite as 67 Ark. App. 215 (1999) 217

company), and the National Guard. Appellant argues that all
Longnecker’s income from any source must be considered to
arrive at the proper amount of support.

Appellee counters that the chancellor was aware of all his
sources of income, that he considered all the evidence, that he
referred to the child-support chart, and that he provided written
explanation as to why he did not apply all of appellee’s income to
the chart. Thus, according to appellee, the chancellor precisely
followed the procedure set out in Administrative Order of the
Supreme Court Number 10—Child Support Guidelines, 331
Ark. 581 (1998), and, therefore, his decision should be affirmed.
We do not agree with appellee’s contention, and we reverse and
remand.

Appellee and his former wife, Brenda Longnecker, had two
children: Rachel, DOB 9/23/79, and Hunter, DOB 4/22/85.
When they divorced in 1994, Ms. Longnecker was awarded cus-
tody of both children. At that time child support was set at $125 a
week. In May 1996, by agreement of the parties and the court,
Hunter went to live with his father, and child support was abated.
In October 1996, Ms. Longnecker sought return of custody and
resumption of child support because Hunter had moved back into
her home and wished to remain there. At that time appellee was
ordered to pay $98 per week child support based on his fireman’s
income and his income from the National Guard. The chancellor
apparently had been informed that Longnecker was no longer
working for his father at Riceland Builders.

On September 23, 1997, Rachel reached the age of eighteen
and sometime between her graduation from high school and her
birthday, she married. At that time, the amount of child support
appellee was required to pay was reduced to that for one child.
The trial judge informed the parties that he would consider only
appellee’s salary as a fireman in computing the proper amount of
child support. Counsel for Child Support Enforcement objected,
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arguing that all of appellee’s income from all sources should be
considered. The objection was overruled.

[1, 2] Although chancery cases are reviewed de novo on
the record, the appellate court will not reverse unless the chancel-
lor’s findings are clearly against the preponderance of the evidence
or are clearly erroneous. Mixon v. Mixon, 65 Ark. App. 240, 987
S.W.2d 284 (1999); Heflin v. Bell, 52 Ark. App. 201, 916 S.W.2d
769 (1996). Ordinarily, the amount of child support lies within
the discretion of the chancellor, and his findings will not be dis-
turbed on appeal absent an abuse of discretion. Halter v. Halter, 60
Ark. App. 189, 959 S.W.2d 761 (1998); Creson v. Creson, 53 Ark.
App. 41, 917 S.W.2d 553 (1996); Belue v. Belue, 38 Ark. App. 81,
828 S.W.2d 855 (1992). Thus the question before us is whether
the chancellor’s ruling constitutes an abuse of discretion.

[3, 4] In setting the amount of child support that a non-
custodial parent must pay, reference to the most recent child-sup-
port chart, 331 Ark. 581, is mandatory. Thompson v. Thompson,
63 Ark. App. 89, 974 S.W.2d 494 (1998). Before a chancellor can
refer to the child-support chart, the payor’s income must be deter-
mined. Woodson v. Johnson, 63 Ark. App. 192, 975 S.W.2d 880
(1998). Arkansas Code Annotated section 9-14-201 (Repl. 1998)
defines income: :

(7) As used in this title, and for all child support. purposes,
“income” means any periodic form of payment due to an indi-
vidual, regardless of source, including wages, salaries, commissions,
bonuses, workers’ compensation, disability, payments pursuant to
a pension or retirement program, and interest. The definition of
“income” may be expanded by the Arkansas Supreme Court
from time to time in the Guidelines for Child Support Enforce-
ment. (Emphasis added.)

Administrative Order Number 10—Child Support Guidelines, Section
I, Definition of Income (1999), provides:

Income means any form of payment, periodic or otherwise,
due to an individual, regardless of source, including wages, salaries,
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commussions, bonuses, worker’s compensation, disability, pay-
ments pursuant to a pension or retirement program, and interest
less proper deductions for:

1. Federal and state income tax;

2. Withholding for Social Security (FICA), Medicare, and
railroad retirement;

3. Medical insurance paid for dependant [sic| children, and

4. Presently paid support for other dependents by Court
order.

331 Ark. at 582-83. (Empbhasis added.)

[5]1 In the supreme court’s per curiam In Re: Guidelines for
Child Support Enforcement, 301 Ark. 627, 784 S.W.2d 589 (1990),
the court stated many factors that may be considered in determin-
ing the appropriate amount of child support to be paid. They
include, but are not limited to, clothing, accustomed standard of
living, recreation, educational expenses, and “other income or
assets available to support the child from whatever source.” 301
Ark. at 629, 784 S.W.2d at 591.

In Black v. Black, 306 Ark. 209, 812 S.W.2d 480 (1991), the
Arkansas Supreme Court stated that its per curiam listed examples
of other matters in addition to the support chart that could have a

“strong bearing” in determining the amount of child support.
306 Ark. at 214, 812 S.W.2d at 482,

In Belue, supra, we reviewed the decision of a chancellor who
had included as income for purposes of setting child support the
father’s disability pension from the Veterans’ Administration,
which was his only source of income. The chancellor stated:

[[t is my firm belief that the Supreme Court never intended to
exempt income received from VA benefits, . . . to be exempt [sic]
from being calculated in child support payments. 1 can see no
reason why Mr. Belue should live on a very substantial income
and not support his child, even if the technical definition of income
does not include that income which he receives.
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We held that the chancellor’s action was not error, stating, “The
language ‘other income or assets available to support the child
from whatever source’ contained in the per curiam shows the
committee’s intent to expand, not restrict, the sources of funds to
be considered in setting child support. See 301 Ark. at 629, 784
S.W.2d 588.” 38 Ark. App. at 85, 828 S.W.2d at 857.

[6] Thus, it is clear that all sources of a payor’s income are
to be included in arriving at the sum of money upon which the
amount of child support is to be derived from the Family Support
Chart, and the chancellor’s decision to exclude some of the appel-
lee’s income was an abuse of discretion.

[7, 8] On de novo review of a fully developed chancery
record, we may enter the order that the chancellor should have
entered, or we may remand if we think justice will be better
served. Reaves v. Reaves, 63 Ark. App. 187, 975 S.W.2d 878
(1998). However, in the instant case, we are reluctant to set the
amount of child support to be paid by appellee because it does not
appear that the record has been sufficiently developed as to
whether any factors exist that might justify a departure from the
presumptive amount of child support calculated pursuant to the
Family Support Chart. Therefore, we think that the better course
in this instance is to remand for the chancellor to redetermine the
amount of appellee’s income in a manner consistent with this
opinion, to afford the parties an opportunity to present evidence
as to the existence of factors that might justify a departure from
the presumptive amount of child support specified by the Chart,
and, if it is determined that the amount specified in the Chart is
unjust or inappropriate, to permit the chancellor to make the
written findings required by Administrative Order Number 10.

Reversed and remanded.

Prrrman and Roar, JJ., agree.



