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1. WORKERS' COMPENSATION — STANDARD OF REVIEW — SUB-
STANTIAL EVIDENCE DEFINED. — When a workers’ compensation
claim is denied, the substantial-evidence standard of review requires
the appellate court to affirm the Workers’ Compensation Commis-
sion if its opinion displays a substantial basis for the denial of the
relief sought; on appeal in workers’ compensation cases, the appel-
late court views the evidence and all reasonable inferences deducible
therefrom in the light most favorable to the Commission’s findings
and will affirm if those findings are supported by substantial evi-
dence; substantial evidence means such relevant evidence as a rea-
sonable mind might accept as adequate to support a conclusion; the
issue on appeal is not whether the court might have reached a differ-
ent result or whether the evidence would have supported a contrary
finding; if reasonable minds could reach the Commission’s conclu-
sion, its decision must be affirmed.

2. WORKERS COMPENSATION — EMPLOYMENT SERVICES — CON-
STRUED. — An employee is performing employment services when
he is engaging in an activity that carries out the employer’s purpose
or advances the employer’s interests; an employee carries out the
employer’s purpose or advances the employer’s interests when he
engages in the primary activity that he was hired to perform; how-
ever, an employee also carries out the employer’s purpose or
advances the employer’s interests when he engages in incidental
activities which are inherently necessary for the performance of the
primary activity.

3. WORKERS’ COMPENSATION — EMPLOYMENT SERVICES NOT BEING
PERFORMED AT TIME OF INJURY — COMMISSION’S DECISION
AFFIRMED, — There was substantial evidence to support the Work-
ers’ Compensation Commission’s finding that appellant was not per-
forming employment services at the time of his injury, which
occurred as he was exiting his work area to take a smoking break;
although appellant’s break may have indirectly advanced his
employer’s interest, and although, under former law and the per-
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sonal-comfort doctrine, the injury sustained en route to a break
would have been in the course of employment, under Act 796 of
1993 this claim was barred by the finding that appellant was not
performing employment services at the time of injury; the decision
of the Commission was affirmed.

Appeal from the Arkansas Workers’ Compensation Commis-
sion; affirmed.

Robert L. Depper, Jr., for appellant.
Mark Alan Peoples, PLC, for appellee.

ouN F. STrROUD, JRr., Judge. Jimmy White, a forklift

driver at Georgia-Pacific’s Crossett plant, injured a foot and
ankle when he slipped and fell on a step. The incident occurred
when he stepped through a doorway to take a smoke break
approximately two hours into his shift. After a hearing, the
administrative law judge concluded that the injury did not occur
in the course and scope of Mr. White’s job duties for Georgia
Pacific. The Commission adopted and affirmed the decision of
the law judge. Mr. White now raises two points in appealing the
Commission’s decision. He contends 1) that “there does not exist
substantial evidence to support the decision” that he did not prove
by a preponderance of the evidence that his injury occurred in the
course and scope of his employment, and 2) that the injury is
compensable under the personal comfort doctrine. We affirm.

[1] We note initially that when a workers’ compensation
claim is denied, the substantial evidence standard of review
requires us to affirm the Commission if its opinion displays a sub-
stantial basis for the denial of the relief sought. Linthicum v. Mar-
Bax Shirt Co., 23 Ark. App. 26, 741 S W.2d 275 (1987). On
appeal in workers’ compensation cases, we view the evidence and
all reasonable inferences deducible therefrom in the light most
favorable to the Commission’s findings and will affirm if those
findings are supported by substantial evidence. Jeter v. B.R.
McGinty Mechanical, 62 Atk. App. 53, 968 S.W.2d 645 (1998).
Substantial evidence means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Id. The
issue on appeal is not whether we might have reached a different
result or whether the evidence would have supported a contrary
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finding; if reasonable minds could reach the Commission’s conclu-
sion, we must affirm its decision. Id.

Under Arkansas Code Annotated section 11-9-102(5)(A)(i)
(Supp. 1997), an accidental injury causing internal or external
harm to the body, arising out of and in the course of employment
and which requires medical services or results in disability or
death, is a compensable injury. Act 796 of 1993 excluded from
the definition of “compensable injury” an injury inflicted upon an
employee at a time when employment services were not being
performed. See Ark. Code Ann. § 11-9-102(5)(B)(iii) (Supp.
1997). The term “employment services” is not defined by the
Act.

[2]1 In Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381,
944 S.W.2d 524 (1997), our supreme court affirmed the compen-
sability of an injury suffered in an automobile accident by a nurse
en route to provide nursing services in a patient’s home. The
Olsten decision included the Commission’s construction of the
term “employment services”: '

[Clonsidering the ordinary and usually accepted meaning of this
term in common language, we find that an employee is perform-
ing employment services when she is engaging in an activity
which carries out the employer’s purpose or advances the
employer’s interests. Obviously, an employee carries out the
employer’s purpose or advances the employer’s interests when she
engages in the primary activity which she was hired to perform.
However an employee also carries out the employer’s purpose or
advances the employer’s interests when she engages in incidental
activities which are inherently necessary for the performance of
the primary activity.

328 Ark. at 384, 944 S'W.2d at 526 (1997). We followed the
reasoning of the Olsten court in Harding v. City of Texarkana, 62
Ark. App. 137, 970 S.W.2d 303 (1998), where we held that an
employee is performing employment services when he is engaged
in the primary activity that he was hired to perform or in inciden-
tal activities that are inherently necessary for the performance of
the primary activity. We rejected the argument made in Harding
that an employee’s break advanced her employer’s interest by
allowing her to relax, which in turn helped her to work more
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efficiently during the rest of her work shift. In that case, the
claimant worked on the third floor of her office building but was
not allowed to smoke there; on her way to the designated smoking
area, she exited the elevator on the first floor, tripped over a
rolled-up carpet, and was injured. The Commission found that
her claim was not compensable because she was not performing
employment services when she was injured. We addressed her
arguments regarding compensability, arguments similar to those of
appellant in the present case, as follows:

Appellant argues, on public policy grounds, that her break
advanced her employer’s interest by allowing her to relax, which
in turn helped her to work more efficiently throughout the rest
of her work shift. We are not unsympathetic to this argument.
Under former law, the definition of compensable injury did not
include a strict requirement that the injury occur while the
worker was performing employment services, and a claimant’s
activities at the moment of injury were relevant only to the sepa-
rate and broader question of whether the injury arose out of and
in the course of the employment. It is clear that, under former
law, appellant’s injury while en route to the break area would
have been in the course of her employment pursuant to the per-
sonal-comfort doctrine. It may be true that the interests of both
workers and employers would be better served by a more uni-
form application of an administrative remedy than they would be
by the uncertainty inherent in a tort claim based on premises lia-
bility. Nevertheless, the legislature, rather than the courts, is
empowered to declare public policy, and whether a law is good
or bad, wise or unwisé, is a question for the legislature, rather
than the courts. In the present case, Act 796 of 1993 applies and,
although appellant’s break may have indirectly advanced her
employer’s interests, it was not inherently necessary for the per-
formance of the job she was hired to do. Consequently, we hold
that the Commission did not err in finding that appellant was not
performing employment services when she was injured.

62 Ark. App. at 138-39, 970 S.W.2d at 303-04 (citations
omitted).

We again addressed the issue of whether a break advances an
employer’s interest in Ray v. University of Arkansas, 66 Ark. App.
177,990 S.W.2d 558 (1999). In that case, the university provided
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the employee two unpaid thirty-minute breaks and two paid fif-
teen-minute breaks. The employee, a food-service worker in the
cafeteria, was injured when she slipped in a puddle of salad dress-
ing as she was getting herself a snack in the cafeteria during a paid
fifteen-minute break. There was testimony that the university
provided free meals for cafeteria workers as inducement for them
to remain on the premises, that the fifteen-minute breaks were
occasionally interrupted by students asking workers for assistance,
and that a worker who was approached by a student was required
to leave her break and address the student’s needs. The Commis-
sion found it compelling that appellant was reaching for an apple
for personal consumption when she slipped and fell and was not
assisting student diners or “otherwise benefitting the employer.”
We reversed the Commission’s denial of the claim, ruling as
follows:

We hold that appellant was performing employment services
at the time she was injured based on the fact that appellant was
paid for her fifteen-minute breaks and was required to assist stu-
dent diners if the need arose. Appellant’s employer gleaned ben-

efit from appellant being present and required to aid students on
her break.

We find Harding v. City of Texarkana, 62 Atk. App. 137, 970
S.W.2d 303 (1998), distinguishable. . . .

Unlike the employer in Harding, the University of Arkansas
required Ray to be available to work during her break and paid
her for the time she was on break, presumably because she was
required to help students. The University of Arkansas was clearly
benefitted by Ray’s being in the cafeteria and available for stu-
dents during her paid break. The benefit was not tangential as in
Harding, but was directly related to the job that Ray performed
and for which she was paid. In distinguishing Harding, we specif-
ically note that, unlike the break in Harding, the appellee
employer in this case furnished food for its resting employees and
paid for the break to induce them to be available to serve students
even during the break period.

66 Ark. App. at 180-81, 990 S.W.2d at 560-61 (1999).

In the present case, appellant testified at the hearing that it
was his job as a forklift operator to load veneer dryers with lum-
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ber. Regarding his breaks, he stated that his workday was sup-
posed to include two ten-minute breaks and a'lunch break, but
that he didn’t get the official short breaks because there was no
one to relieve him; that he therefore didn’t have time to smoke in
the designated areas, and he usually stayed in the job area to watch
his job and be alert for the supervisor’s call; that on the date of the
accident he stepped about two feet away from his forklift to an
outside door in front of No. 5 dryer, planning to smoke and watch
his job; and that he had taken smoke breaks there in the past and
his supervisor was aware of it. He testified that he fell when he
stepped out the doorway and slipped on algae on the concrete,
and that he heard his ankle snap. He wore a cast and didn’t go
back to work until almost nine weeks later. Although he couldn’t
put pressure on his leg when he first returned to work, he was
working “full speed” by the time of the hearing.

Appellant argues that it appears from the employer’s provision
of three breaks a day that the employer believed that breaks were
important for the business. He supports this argument with his
unrebutted testimony that employees receive three breaks, the first
for a smoke break, the second for lunch, and the third for a smoke
break; that he sometimes did not get his breaks because no one
was available to relieve him; that he commonly would stay in his
job area to see if his dryers needed attention and to be alert for his
supervisor, who might call him. He further testified that on the
night he was injured his supervisor had told him to take the break
when he could; that his supervisor previously had seen him in the
area where he was injured and had never complained; and that
when he sustained his injury, he was not more than approximately
two or three feet from the forklift and twelve to fifteen feet from a
dryer. He contends that at the time he was exercising a break, he
was engaged in the services of his employment.

(31 In Harding, we found that employment services were
not being performed because the claimant was on a floor of the
building other than that where she worked, headed for the only
area where she was allowed to smoke. In Ray, we held that the
benefit to the employer was not tangential as in Harding, but was
directly related to the job that the employee performed and for
which she was paid. We think that this case is governed by the
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Harding case, and that there was substantial evidence to support the
finding of the Commission that appellant was not performing
employment services at the time of his injury, which occurred as
he was exiting his work area to take a smoking break. Although
appellant’s break may have indirectly advanced his employer’s
interest, and although under former law and the personal-comfort
doctrine the injury sustained en route to a break would have been
in the course of employment, under Act 796 of 1993 this claim is
barred by the finding that appellant was not performing employ-
ment services at the time of injury. See Harding v. City of Texar-
kana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).

Affirmed.

RosBins, C.J., and MEADS, J., agree.




