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1. DIVORCE — CHILD SUPPORT — REFERENCE TO FAMILY-SUP-
PORT CHART MANDATORY. — Although the amount of child sup-
port a chancery court awards lies within the sound discretion of the
chancellor and will not be disturbed on appeal absent an abuse of
discretion, reference to the family-support chart is mandatory; the
family-support chart itself creates a rebuttable presumption that the
amount of child support set forth therein is the correct amount of
child support to be awarded and that the amount can be disre-
garded only.if the chancery court makes express written findings or
specific findings on the record that application of the support chart
is unjust or inappropriate.

2. DIVORCE — CHILD SUPPORT — CONSIDERATIONS FOR DEVIA-
TION FROM AMOUNT SET BY FAMILY-SUPPORT CHART. — Rele-
vant factors to be considered by the court in determining whether
to deviate from the amount of child support set by the family-sup-
port chart include food; shelter and utilities; clothing; medical
expenses; educational expenses; dental expenses; child care; accus-
tomed standard of living; recreation; insurance; transportation
expenses; and other income or assets available to support the child
from whatever source. [Administrative Order No. 10: Arkansas Child
Support Guidelines, 329 Ark. 668 (1997).]

3. DIVORCE — CHILD SUPPORT —— CHANGE OF CIRCUMSTANCES
NOT RELEVANT FACTOR WHERE APPELLATE COURT WAS NOT
MODIFYING EXISTING AWARD. — Although the appellate court

will consider a change of circumstances when modifying an
existing child-support award, the chancellor in this case was setting
the initial amount of child support incident to the entry of an abso-
lute decree of divorce; while there was in existence in another pro-
ceeding an order awarding child support, the court was not, in this
case, modifying an existing child-support award. _

4. DIVORCE — CHILD SUPPORT — ORDER REVERSED & REMANDED
FOR CONSIDERATION OF RELEVANT FACTORS PERTAINING TO
DEVIATION FROM FAMILY-SUPPORT CHART. — Although the
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chancellor referred to the family-support chart and noted that it
called for child support and alimony in specific amounts, he
declined to order payment of those sums by appellant because their
total was not significantly different than the total of the amounts of
child support and alimony that had been set approximately six
months earlier by another court in the disposition of appellee’s
action for separate maintenance; except for noting this insignificant
difference in the totals, the chancellor did not make any findings of
fact as to whether any of the relevant factors justified a conclusion
that the amount of child support set forth in the family-support
chart was inappropriate or unjust; therefore, the court of appeals
reversed and remanded as to the issue of child support for the chan-
cellor to consider whether any of the relevant factors set forth justi-
fied a deviation from the amount of child support fixed by the
family-support chart.

DIVORCE — ALIMONY — PURPOSE. — The purpose of alimony is
to rectify, insofar as is reasonably possible, the frequent economic
imbalance in the earning power and standard of living of the
divorced husband and wife.

DIVORCE — ALIMONY — AWARD WITHIN CHANCELLOR’S DIS-
CRETION. — The award of alimony is a matter resting solely in the
chancery court’s discretion.

DIVORCE ~— ALIMONY — FACTORS CONSIDERED IN AWARDING.
— The award of alimony must always depend upon the particular
facts of each case; the ability of one party to pay and the need of
the other party ‘are primary factors to be considered in awarding
alimony; to balance these primary factors, a chancery court should
consider certain secondary factors, including the financial circum-
stances of both parties; the amount and nature of the income, both
current and anticipated, of both parties; the extent and nature of
the resources and assets of each of the parties; and the earning abil-
ity and capacity of both parties.

DIVORCE — ALIMONY — WHEN AWARD REVERSED. — A chan-
cellor’s award of alimony will not be reversed absent an abuse of
discretion. '

DIVORCE ~— ALIMONY — ALL RELEVANT FACTORS SHOULD BE
CONSIDERED. — When determining temporary support, the court
should count a dependent custodian as two dependents as a guide
for determining support; in final hearings, on issues of alimony, the
court should consider all relevant factors, including the family-sup-
port chart, in determining the amount of spousal support that
should be paid.
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DIVORCE — ALIMONY — APPELLEE SHOWED NEED FOR — CHAN-
CELLOR DID NOT ABUSE DISCRETION IN AWARDING. — Where
appellee showed a need for alimony through her own testimony
and that of a doctor, the chancellor could not have been said to
have abused his discretion in awarding alimony.

DIVORCE — ALIMONY — ORDER REVERSED & REMANDED FOR
CONSIDERATION OF ALL RELEVANT FACTORS WHEN DETERMIN-
ING AMOUNT TO BE AWARDED. — The chancellor committed
reversible error where he did not consider the family-support chart
in determining the amount of alimony but referred instead to the
separate-maintenance award of another court and stated that
because there had not been a material change of circumstances, he
would award the same amount of child support and alimony; the
court of appeals reversed and remanded the issue to the chancery
court for it to consider all relevant factors when determining the
amount of alimony that should be awarded.

FAMILY LAW — MARITAL PROPERTY — FUNDS DEPOSITED BY
APPELLANT INTO JOINT CHECKING ACCOUNT PRIOR TO PARTIES’
DIVORCE SUBJECT TO DiIvisioN. — While Ark. Code Ann. § 9-
12-315 (Repl. 1998) excludes from the marital-property definition
property that is acquired after a divorce from bed and board, it does
not exclude property that is acquired after a legal separation; there-
fore, the funds acquired by appellant and deposited into a joint
checking account with another individual prior to the divorce con-
stituted marital property subject to division by the court.

FAMILY LAW — MARITAL PROPERTY —— CREDIT CARD DEBTS SUB-
JECT TO DIVISION. — Credit card debts incurred by appellee dur-
ing the period of the parties’ legal separation were marital debts
that the chancellor had discretion to divide between the parties.
FAMILY LAW — MARITAL PROPERTY — SHARES OF STOCK CON-
STITUTED. — Shares of stock that were acquired and sold during
the parties’ marriage were considered marital property.

DIVORCE — MARITAL PROPERTY — CHANCELLOR’S DISCRETION
IN AWARDING INNOCENT PARTY POSSESSION OF HOME. — The
chancellor has wide discretion in awarding either party the posses-
sion of the home, and the award of possession of the home is sub-
ject to such terms as the chancellor deems to be equitable and just;
it could not be said to be unjust that appellant paid the casualty
insurance while appellee paid the mortgage payment where, upon
sale of the house, both parties would share in the equity resulting
from appellee’s payment of the. mortgage; likewise, should the
house be damaged in some way, both parties would benefit from
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the insurance proceeds, even though only appellant paid the
premiums.

16. FAMILY LAW — MARITAL PROPERTY — MATTER REVERSED &
REMANDED FOR AWARD TO APPELLEE OF ONE-HALF OF APPEL-
LANT’S WORK-RELATED BONUS FOR TWO-YEAR PERIOD. — The
appellate court held that the chancellor erred in refusing to award
appellee one-half of appellant’s work-related bonus compensation
for two years during which the parties were separated; the court
reversed and remanded with directions for the chancellor to award
appellee one-half of appellant’s bonuses for the two-year period.

Appeal from Washington Chancery Court; Thomas F. Butt,
Chancellor; affirmed in part and reversed and remanded in part on
direct appeal; reversed and remanded on cross-appeal.

Rose, VanWinkle & Whoods, by: Jim Rose III, for appellant.

Gunn, Sexton, Canova & Platt, by: Jane Watson Sexton, for
appellee.

AM BIrD, Judge. David Donald Schumacher, appellant/

cross-appellee (hereinafter appellant), appeals from a
divorce decree entered by the Washington County Chancery
Court contending that the court erred in its determination of the
amount of alimony and child support that he should pay, and in its
division of the marital assets and debts. Appellee/cross-appellant
Rebecca W. Schumacher (hereinafter appellee) also appeals the
order, arguing that the court erred in failing to award to her cer-
tain work-related bonuses that were paid to appellant by his
employer for 1996 and 1997. We affirm in part and reverse and
remand in part on direct appeal, and we reverse and remand on
cross-appeal.

Appellant and appellee were married on July 29, 1978. The
parties’ only child, a son, was born in 1983, and at that time,
appellee quit her employment. The couple separated on August
1, 1996, when appellant moved out of their home. For approxi-
mately fours months after he moved out, appellant voluntarily
provided financial support to appellee. However, appellant ceased
to provide any financial assistance to appellee from December
1996 to May 21, 1997.
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In February of 1997, appellant filed for divorce in the Wash-
ington County Chancery Court, and appellee filed a counterclaim
for separate maintenance. In May 1997, appellant dismissed his
complaint for divorce, and the parties reached an agreement set-
tling appellee’s claim for separate maintenance, by which appellee
was awarded custody of the parties’ son, possession of their marital
home, $750 per month in child support, and $1,500 per month
for her separate maintenance. The parties also agreed that each
would pay one-half of their marital debts as they became due and
payable; however, the agreement did not identify those marital
debts by creditor or amount. An amended decree of separate
maintenance incorporating the parties’ agreement was filed on
July 2, 1997. In June 1997, appellant moved into the home of
another woman, and they opened a joint checking account. On
July 25, 1997, the appellee filed a complaint for absolute divorce.

Subsequent to the entry of the decree of separate mainte-
nance and before the parties were granted an absolute divorce, the
appellant failed to pay appellee the agreed $1,500 monthly sepa-
rate maintenance. The appellant, instead, reduced appellee’s sepa-
rate maintenance payments by sums he contended that he was
paying on their marital debt, thereby reimbursing himself for
appellee’s share of their marital debt that he claimed to be paying
for her.

Following a trial on January 6, 1998, the court granted
appellee an absolute divorce on the grounds of general indignities.
By its decree, the court granted appellee custody of the couple’s
son, awarded appellee possession of the marital home and its con-
tents during the minority of their son, ordered appellant to pay
$750 per month in child support until their son’s eighteenth birth-
day, and ordered appellant to pay $1,500 per month in alimony
until appellee’s remarriage or death. Appellee was also awarded
one-half of the 1,000 shares of Kennametal stock that were owned
by the couple, one-half of the money in the checking account that
had been opened and maintained by appellant subsequent to the
parties’ separation, and one-half of $54,918.84, which the appel-
lant had vested in a 401(k) retirement savings plan. The court also
ordered appellee to maintain the mortgage payments on the mari-
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tal home and ordered the appellant to maintain the casualty insur-
ance on it.

The appellant brings this appeal arguing six points for rever-
sal. First, he argues that the court erred in refusing to use the
child-support chart in setting the amount of child support. Sec-
ond, he argues that the court abused its discretion in awarding
permanent alimony in the amount of $1,500. For appellant’s third,
fourth and sixth points, he makes arguments concerning the divi-
sion of marital property and what constitutes marital property.
And appellant argues for his fifth point on appeal that the court
erred in ordering him to pay the casualty insurance premiums on
the marital residence. We reverse and remand on appellant’s first
and second points on appeal, and we affirm on appellant’s other
remaining points.

Appellee cross-appeals, arguing that the court erred in refus-
ing to award her one-half of appellant’s work-related bonuses for
1996 and 1997. We agree, and we reverse and remand on appel-
lee’s cross-appeal.

Child Support

For appellant’s first point, he argues that the court erred in
not setting child support by reference to the most recent revision
of the family-support chart. Appellant’s net monthly income was
determined to be $6,309. He argues that on that amount of
monthly income, according to the family-support chart, he should
be required to pay $946.50 per month in child support; however
the court ordered, instead, that he pay only $750 per month.
Appellant makes the seldom, if ever, heard argument that he has
not been ordered to pay enough child support. However, he
quickly assures us that his motive is less than eleemosynary when
he argues that he has been ordered to pay too much alimony, and
that while his child support should be increased, the amount the
court ordered that he pay in alimony should be reduced. Appel-
lant reasons that since he will probably be required to pay alimony
much longer than he will be paying child support, it is financially
advantageous to him, and it will also conform with the require-
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ments of the law, if the child support and alimony are set in
accordance with the family-support chart.

After the hearing in which appellee was awarded a divorce,
the court made the following oral findings relating to the issues of
child support and alimony:

Barely six months ago another Court directed Mr. Schu-
macher to pay $1,500.00 a month for separate maintenance and
$750 a month of child support. If you add the two figures that
the Chart shows it comes to $2,271.00. If you pick up on the
$2,250 total from the Order of the other Court, you’ve got [an
insignificant difference.] There appears to be no material change
of circumstances, therefore, this Court directs that alimony shall
be payable in the sum of $1,500.00 a month and child support in
the sum of $750.00 per month.

[1, 2] Although the amount of child support a chancery
court awards lies within the sound discretion of the chancellor and
will not be disturbed on appeal absent an abuse of discretion, ref-
erence to the family-support chart is mandatory. Thompson v.
Thompson, 63 Ark. App. 89, 974 S.W.2d 494 (1998); Woodson v.
Johnson, 63 Ark. App. 192, 975 S.W.2d 880 (1998); Anderson v.
Anderson, 60 Ark. App. 221, 963 S.W.2d 604 (1998). See also Ark.
Code Ann. § 9-14-106 (Repl. 1998). The family-support chart
itself creates a rebuttable presumption that the amount of child
support set forth therein is the correct amount of child support to
be awarded, and that such amount can be disregarded only if the
chancery court makes express written findings or specific findings
on the record that application of the support chart is unjust or
inappropriate. Woodson v. Johnson and Anderson v. Anderson, supra.
Relevant factors to be considered by the court in determining
whether to deviate from the amount of child support set by the
family-support chart are set forth in Administrative Order No. 10:
Arkansas Child Support Guidelines, 329 Ark. 668 (1997).

[3, 4] In the case at bar, the chancellor did not refer to any
of these factors when he deviated from the child-support guide-
lines. He merely referred to the separate-maintenance order
entered by a different court six months earlier and stated that there
had been no material change of circumstances over the last six
months; therefore, he made the same award of alimony and child
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support. This court will consider a change of circumstances when
modifying an existing child-support award. Payton v. Wright, 63
Ark. App. 33, 972 S.W.2d 953 (1998). However, in the case at
bar, the chancellor was setting the initial amount of child support
incident to the entry of an absolute decree of divorce. While
there was in existence in another proceeding an order awarding
child support, the court in the case at bar was not modifying an
existing child-support award. Although the chancellor did refer to
the family-support chart and noted that it called for child support
and alimony in the amounts of $946.50 and $1,325.10, respec-
tively, he declined to order payment of those sums by the appel-
lant because their total ($2,271.60) was not significantly different
than the total of the amounts of child support and alimony
($2,250) that had been set approximately six months earlier by
another court in the disposition of appellee’s action for separate
maintenance. Except for noting this insignificant difference in the
totals, the chancellor did not make any findings of fact as to
whether any of the relevant factors justified a conclusion that the
amount of child support set forth in the family-support chart was
inappropriate or unjust. Therefore, we reverse and remand as to
the issue of child support in order that the chancellor can properly
consider whether any of the relevant factors set forth in the
Administrative Order No. 10 justify a deviation from the amount
of child support fixed by the family-support chart.

Alimony

For appellant’s second point on appeal, he argues that the
court abused its discretion in awarding the appellee permanent ali-
mony in the amount of $1,500 per month. First, he argues that
the chancellor did not set forth any factors that he considered in
making the award. And the appellant asserts that if this court does
not reverse the chancellor, then this court should award temporary
alimony in the amount of $1,325.10.

[5-9] The purpose of alimony is to rectify, insofar as is rea-
sonably possible, the frequent economic imbalance in the earning
power and standard of living of the divorced husband and wife.
Mitchell v. Mitchell, 61 Ark. App. 88, 964 S.W.2d 411 (1998). The
award of alimony is a matter resting solely in the chancery court’s
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discretion. Mitchell v. Mitchell, supra; Burns v. Burns, 312 Ark. 61,
847 S.W.2d 23 (1993). The alimony award must always depend
upon the particular facts of each case. Dean v. Dean, 222 Ark.
219, 258 S.W.2d 54 (1953). The ability of one party to pay and
the need of the other party are primary factors to be considered in
awarding alimony. Burns v. Burns, and Mitchell v. Mitchell, supra.
To balance these primary factors, a chancery court should con-
sider certain secondary factors, including the financial circum-
stances of both parties; the amount and nature of the income, both
current and anticipated, of both parties; the extent and nature of
the resources and assets of each of the parties; and the earning
ability and capacity of both parties. Anderson v. Anderson, supra.
The chancellor’s award of alimony will not be reversed absent an
abuse of discretion. Mitchell v. Mitchell and Anderson v. Anderson,
supra. In In Re: Administrative Order No. 10: Arkansas Child Support
Guidelines, supra, the supreme court stated that when determining
temporary support, a dependent custodian should be counted as
two dependents as a guide for determining support. And in final
hearings, on issues of alimony, the court should consider all rele-
vant factors, including the chart, in determining the amount of
spousal support that should be paid. In Re: Administrative Order
No. 10: Arkansas Child Support Guidelines, supra.

[10] In the case at bar, the appellee showed a need for ali-
mony. First, she has not worked full time for fourteen and one-
half years so that she could stay at home and raise the couple’s son.
Second, a doctor testified that she is precluded from working long
hours because of her illnesses. Third, appellee, over the past four-
teen years, has never earned more than $800 per year, in the years
that she did work. Clearly, she could not find a job in which she
would earn enough to keep her in the standard to which she had
become accustomed. Because of her testimony and the testimony
of her doctor, the chancellor cannot be said to have abused his
discretion in awarding alimony.

[11] However, the chancellor did not consider the family-
support chart, as the appellant argues, in determining the amount
of alimony. Again, he referred to the separate-maintenance award
of another court and stated that there had not been a material
change of circumstances; therefore, he would award the same
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amount of child support and alimony. That constituted reversible
error; therefore, we reverse and remand this issue to the chancery
court in order to consider all relevant factors when determining
the amount of alimony that should be awarded.

Marital Property

For appellant’s third, fourth, and sixth points on appeal, he
makes certain arguments concerning what is and what is not con-
tained within the definition of marital property. Marital property
is defined by Ark. Code Ann. § 9-12-315 (Repl. 1998) as:

(b) . . . all property acquired by either spouse subsequent to the
marriage except:

(1) Property acquired prior to marriage, or by gift, or by
bequest, or by devise, or by descent;

(2) Property acquired in exchange for property acquired prior to
the marriage or in exchange for property acquired by gift,
bequest, devise, or descent;

(3) Property acquired by a spouse after a decree of divorce from
bed and board;

(4) Property excluded by valid agreement of the parties;

(5) The increase in value of property acquired prior to marriage
or by gift, bequest, devise, or descent, or in exchange therefor;

(6) Benefits received or to be received from a workers’ compen-
sation claim, personal injury claim, or social security claim when
those benefits are for any degree of permanent disability or future
medical expenses; and

(7) Income from property owned prior to the marriage, or from
property acquired by gift, bequest, devise, or descent, or in
exchange therefor.

Appellant contends that the trial court erred in finding that
deposits that appellant had made into a joint checking account
with another individual during the time the separate maintenance
decree was in effect were marital property and, thus, appellee was
entitled to one-half. He states that during the time he was making
these deposits, he was supporting appellee and their son and that
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the separate checking account was merely for his living expenses.
He also argues that the court erred in ordering him to pay one-
half of the various credit card debts incurred by the appellee dur-
ing the separation while he was paying court-ordered separate
maintenance. And he argues that the appellee should not have
benefitted from the sale of stock because the stock does not consti-
tute marital property.

[12] As defined in § 9-12-315, marital property is all prop-
erty acquired subsequent to marriage except for those seven cate-
gories specifically listed. While the statute does exclude from the
marital-property definition property that is acquired after a
divorce from bed and board, it does not exclude property that is
acquired after a legal separation. Therefore, the funds acquired by
appellant and deposited into the joint checking account prior to
their divorce are marital property subject to division by the court.

[13] Likewise, the credit card debts incurred by appellee
during the period of the parties’ legal separation were marital
debts that the chancellor had discretion to divide between the
parties.

[14] The 1,000 shares of Kennemetal stock were acquired
during the marriage and sold during the marriage, and are consid-
ered marital property. The appellant concedes in his argument
that he “was vested with a certain amount of company stock,
which he sold and deposited the proceeds into a bank account.”

Appellant seems to argue that since he was supporting appel-
lee during the legal separation, the marital property should be dis-
tributed differently. He cites no authority for this argument.
Neither the code nor case law make an exception for the division
of marital property that has been acquired after a legal separation
has been granted. See Ark. Code Ann. § 9-12-315.

The House

The appellant argues that because the appellee has the use
and benefit of the home, he should not be responsible for the
insurance payments on the home as ordered by the court. We
disagree.
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[15] The court has wide discretion in awarding either party
the possession of the home, and the award of possession of the
home is subject to such terms as the chancellor deems to be equi-
table and just. Hodges v. Hodges, 27 Ark. App. 250, 770 S.W.2d
164 (1989); Cantrell v. Cantrell, 10 Ark. App. 357, 664 S.W.2d
493 (1984); Hada v. Hada, 10 Ark. App. 281, 663 S.W.2d 203
(1984). It cannot be said to be unjust that appellant pays the casu-
alty insurance while appellee pays the mortgage payment. When
the house is sold, both parties will share in the equity resulting
from appellee’s payment of the mortgage. Likewise, should the
house be damaged in some way, again both parties would benefit
from the insurance proceeds, even though only appellant paid the
premiums.

Appellee’s cross-appeal: work-related bonus

Appellee cross-appeals arguing that the court abused its dis-
cretion by not awarding her one-half of the appellant’s 1996 and
1997 work-related bonus compensation. In February 1997, the
appellant received a bonus of $14,000 for work performed in
1996. The court did not award the appellee one-half of the
bonus. The court wrote, “That the Court finds that the defend-
ant received a bonus through his employment during the separa-
tion in the amount of Fourteen Thousand Dollars ($14,000.00).
That the plaintiff has no interest in said bonus.”

The chancellor also refused to award appellee one-half of the
bonus he was to receive in 1998 for work performed in 1997. At
trial on January 6, 1998, there was testimony that the amount of
the award for 1997 had not yet been determined. The chancellor
held that since the amount of the 1997 bonus had not been deter-
mined, the appellee was not entitled to one-half of it.

[16] The court erred. Appellee should be awarded one-
half of the $14,000 bonus paid to appellant by his employer for
1996, and one-half of the bonus he earned for 1997. See Wilson v.
Wilson, 294 Ark. 194, 741 S.W.2d 640 (1987). In Wilson the
court held,

Because most of appellee’s bonus accrued and, therefore, was
acquired during his marriage to appellant, we hold the chancellor
abused his discretion in finding that none of the bonus was mari-
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tal property. Therefore, we reverse and remand this cause on this
point.

294 Ark. at 200, 741 S.W.2d at 644. Therefore, we reverse and
remand as to this issue, with directions for the chancellor to award
appellee one-half of appellant’s 1996 and 1997 work-related
bonuses. .

Based upon the foregoing, we affirm in part, and we reverse
and remand in part on direct appeal, and we reverse and remand
on cross-appeal.

Affirmed in part and reversed and remanded in part on direct
appeal, and reversed and remanded on cross-appeal.

HaRrT, J., agrees.
ROGERS, ]., concurs.

UDITH Rogers, Judge, concurring. I concur in the excel-
lent majority opinion that was written in this case. I write
separately, not because I reject the final decision of the chancellor
or the amount of child support and alimony set forth in the order,
but because the chancellor should have referred to the family-sup-
port chart before beginning the analysis and determining any
deviation. I also want to emphasize that the chancellor obviously
“tried to make an equitable decision, and I cannot fault him for the
result that emerged. [ agree that under the facts in the case at bar,
the chancellor should have first set out specific findings on the
record to support his deviation from the guidelines.

Here, the chancellor in the divorce action could have
adopted the agreement of separate maintenance the parties had
reached six months earlier. The agreement was entered of record
a short time after appellant moved into another woman’s home
and less than one month before he filed for divorce. If the chan-
cellor had found that the doctrine of waiver or estoppel applied
due to the previous agreement of the parties or that other equita-
ble considerations under the statute warranted an unequal divi-
sion, it should have been so stated for the record. Again, the
chancellor should have referred to the family-support guidelines
and articulated his reasons for deviating from the amounts set forth
in the chart.



