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1. APPEAL & ERROR — CHANCERY CASES — DE NOJO REVIEW . —
In chancery cases, the appellate court reviews the evidence de novo
but does not reverse the findings of the chancellor unless it is shown
that they are clearly contrary to the preponderance of the evidence.

2. APPEAL & ERROR — CHILD-CUSTODY CASES — CONSIDERA-
TIONS ON REVIEW. — In child-custody cases, the appellate court
gives special deference to the superior position of the chancellor to
evaluate the witnesses, their testimony, and the child’s best interest;
the primary consideration is the welfare and best interest of the
children involved; other considerations are secondary.

3. DIVORCE — CHANGE OF CUSTODY — MATERIAL CHANGE IN CIR-
CUMSTANCES. — A material change in circumstances affecting the
best interest of the child must be shown before a court may modify
an order regarding child custody; the party seeking modification
has the burden of showing such a change in circumstances.

4. DIVORCE — CHILD CUSTODY — JOINT CUSTODY NOT FAVORED.
— Joint custody or equally divided custody of minor children is
not favored unless circumstances clearly warrant such action; the
mutual ability of the parties to cooperate in reaching shared deci-
sions in matters affecting the child’s welfare is a crucial factor bear-
ing on the propriety of an award of joint custody; such an award is
improper where cooperation between the parents is lacking; awards
of joint custody have been reversed where it was clear that the par-
ties were not working in concert to raise the child.

5. DIVORCE — CHILD CUSTODY — NO ERROR. IN CHANCELLOR’S
MODIFICATION OF JOINT-CUSTODY DECREE. — Where it was
clear that the parties had fallen into such discord that they were
unable to cooperate in sharing the physical care of the child, the
chancellor did not err in finding that this constituted a material
change in circumstances affecting the child’s best interest sufficient
to warrant modification of the joint-custody decree.

6. DIVORCE — CHILD CUSTODY — WELFARE AND BEST INTERESTS
OF CHILD DETERMINATIVE. — The fact that a parent had been the
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child’s primary caretaker is relevant and worthy of consideration in
determining which parent should be granted custody; it is not,
however, in and of itself determinative: the unyielding considera-
tion in determining child custody is the welfare and best interest of
the child.

DIVORCE — CHILD CUSTODY — GREAT DEFERENCE GIVEN TO
CHANCELLOR’S OPPORTUNITY TO OBSERVE PARTIES. — Personal
observation is of great value to a court that is called upon to choose
between mother and father in a custody case; chancellors in such
cases must use, to the fullest extent, all their powers of perception
in evaluating the witnesses, their testimony, and the best interests of
the children; there is no instance where the superior position, abil-
ity, and opportunity of the chancellor to observe the parties carries
as much weight as those cases involving minor children.

DIVORCE — CHILD CUSTODY — NO ERROR IN CHANCELLOR’S
AWARD OF CUSTODY TO APPELLEE. — Giving proper deference to
the chancellor’s superior opportunity to observe the parties, the
appellate court found no error in the chancellor’s award of custody
to the appellee.

DIVORCE — CHILD SUPPORT — REFERENCE TO FAMILY-SUP-
PORT CHART MANDATORY. — Although the amount of child sup-
port a chancery court awards lies within the sound discretion of the
chancellor and will not be disturbed on appeal absent an abuse of
discretion, reference to the family-support chart is mandatory; the
chart itself establishes a rebuttable presumption of the appropriate
amount of child support to be paid by the noncustodial parent,
which can only be disregarded if the chancery court makes express
findings of fact stating why the amount of child support set forth in
the support chart is unjust or inappropriate.

DIVORCE — CHILD SUPPORT — AWARDED WITHOUT REFERRING
TO CHART — AWARD REVERSED. — Where there was no evi-
dence of appellant’s income, reference to the family-support chart
was impossible; because a determination of appellant’s income and
reference to the support chart are necessary before it can be deter-
mined whether the presumptive amount is unjust or inappropriate,
the chancellor’s order of child support was reversed.

Appeal from Benton Chancery Court; Donald R. Huffman,

Chancellor; affirmed in part; reversed and remanded in part.

Gunn, Sexton, Canova & Platt, by: Jane Watson Sexton, for

appellant.
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Law Office of Curtis E. Hogue, by: Curtis E. Hogue, for
appellee.

JouN Mauzy PrrTman, Judge. The parties in this child-
custody case entered into an agreement, approved by the court,
providing for joint custody of the parties’ two-year-old child with
physical custody alternating on a week-to-week basis. Within two
months’ time, the agreement had become unworkable, and appel-
lee filed a petition to change custody. After a hearing, the chan-
cellor found that a material change in circumstances had occurred
and that it was in the child’s best interest to vest full custody in the
appellee. Appellant was granted liberal visitation comprising one-
half of the child’s free time until the child enters kindergarten, and
was ordered to pay child support in the amount of $95.00 per
week. From that decision, comes this appeal.

For reversal, appellant contends that the chancellor erred in
finding a material change in circumstances, in finding that it
would be in the child’s best interest to grant custody to appellee
rather than to appellant, and in ordering appellant to pay child
support of $95.00 per week in the absence of any proof of appel-
lant’s income.

[1, 2] Appellant’s first two arguments are directed to the
sufficiency of the evidence to support the chancellor’s findings. In
chancery cases, we review the evidence de novo, but we do not
reverse the findings of the chancellor unless it is shown that they
are clearly contrary to the preponderance of the evidence.
Thigpen v. Carpenter, 21 Ark. App. 194, 730 S.W.2d 510 (1987).
In child-custody cases, we give special deference to the superior
position of the chancellor to evaluate the witnesses, their testi-
mony, and the child’s best interest. Larson v. Larson, 50 Ark. App.
158, 902 S.W.2d 254 (1995). In custody cases, the primary con-
sideration is the welfare and best interest of the children involved;
other considerations are secondary. Id.

[3] We first address appellant’s contention that the chancel-
lor erred in finding a material change in circumstances. A mate-
rial change in circumstances affecting the best interest of the child
must be shown before a court may modify an order regarding
child custody, and the party seeking modification has the burden
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of showing such a change in circumstances. Hepp v. Hepp, 61 Ark.
App. 240, 968 S.W.2d 62 (1998). Here, the parties testified that
they had never adhered to the joint-custody schedule provided for
in their agreement and the decree, but had instead alternated cus-
tody several times each week. Most significantly, the record shows
that the parties could not or would not cooperate regarding the
child’s health care. Appellant made an appointment for the child
to be seen by an allergist; appellee canceled the appointment with-
out notice to appellant. Without consulting appellant, appellee
then made a new appointment with a different physician whose
competence was questioned by appellant. This failure to cooper-
ate regarding health care was also evident with regard to the child’s
inoculations; it appears that appellee failed to provide requested
inoculation records to appellant, who ignored appellee’s oral
assurances that the child’s inoculations were up to date. Appellant
telephoned appellee from the health clinic and informed her that
he was there to have the child inoculated; appellee told appellant
that this was unnecessary and began cursing. Appellant neverthe-
less proceeded to have unnecessary inoculations administered to
the child. Further unnecessary inoculations would have been
administered had appellee not appeared at the clinic with the
inoculation records in time to prevent them.

[4, 5] Joint custody or equally divided custody of minor
children is not favored in Arkansas unless circumstances clearly
warrant such action. Drewry v. Drewry, 3 Ark. App. 97, 622
S.W.2d 206 (1981). The mutual ability of the parties to cooperate
in reaching shared decisions in matters affecting the child’s welfare
is a crucial factor bearing on the propriety of an award of joint
custody, and such an award is improper where cooperation
between the parents is lacking. 24 Am. Jur.. 2d Divorce and Separa-
tion § 990 (1983). We have reversed awards of joint custody where
it was clear that the parties were not working in concert to raise
the child. Hansen v. Hansen, 11 Ark. App. 104, 666 S.W.2d 726
(1984). In the case at bar it is clear that the parties have fallen into
such discord that they are unable to cooperate in sharing the phys-
ical care of the child, and we hold that the chancellor did not err
in finding that this constituted a material change in circumstances
affecting the child’s best interest sufficient to warrant modification
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of the joint-custody decree. See 2 Homer H. Clark, Jr., The Law
of Domestic Relations § 20.9, at 554 (2d ed. 1987).

[6] Next, appellant contends that the chancellor erred in
awarding custody of the parties’ child to the appellee because the
evidence established that appellant had been the child’s primary
caretaker since the parties’ divorce. We do not agree. First, we
note that less than two months elapsed from the time of the par-
ties” divorce to the filing of the petition to change custody. Sec-
ond, although the fact that a parent had been the child’s primary
caretaker is relevant and worthy of consideration in determining
which parent should be granted custody, see Milum v. Milum, 49
Ark. App. 3, 894 S.W.2d 611 (1995), it is not in and of itself
determinative: the unyielding consideration in determining child
custody is the welfare and best interest of the child. Brown v.
Cleveland, 328 Ark. 73, 940 S.W.2d 876 (1997). Here, there was
evidence that appellee was better positioned to be the child’s pri-
mary caretaker at present than was the appellant: appellee testified
that she had quit her job so as to be able to care for the child
during the day, while appellant worked daytime hours and was not
able to do so.

[7, 8] Personal observation is of great value to a court that
is called upon to choose between mother and father in a custody
case. See Holt v. Taylor, 242 Ark. 292, 413 S'W.2d 52 (1967).
Chancellors in such cases must utilize, to the fullest extent, all
their powers of perception in evaluating the witnesses, their testi-
mony, and the best interests of the children. We know of no cases
in which the superior position, ability, and opportunity of the
chancellor to observe the parties carry as much weight as those
cases involving minor children. Riddle v. Riddle, 28 Ark. App.
344, 775 S.W.2d 513 (1989). Giving proper deference to the
chancellor’s superior opportunity to observe the parties, we can-
not say that he erred in awarding custody to the appellee.

[9, 10] Finally, appellant contends that the chancellor
erred in ordering him to pay child support in the amount of
$95.00 per week. We agree. Although the amount of child sup-
port a chancery court awards lies within the sound discretion of
the chancellor and will not be disturbed on appeal absent an abuse
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of discretion, reference to the family-support chart is mandatory.
Anderson v. Anderson, 60 Ark. 221, 963 S.W.2d 604 (1998). The
chart itself establishes a rebuttable presumption of the appropriate
amount of child support to be paid by the noncustodial parent,
which can only be disregarded if the chancery court makes express
findings of fact stating why the amount of child support set forth
in the support chart is unjust or inappropriate. Id. Here, there
was no evidence of appellant’s income. The absence of evidence
of income makes it impossible to reference the family-support
chart. Because a determination of appellant’s income and refer-
ence to the support chart are necessary before we can determine
whether the presumptive amount is, as appellant argues, unjust or
inappropriate, we reverse the chancellor’s order of child support
and remand for further proceedings to determine the propriety of
(and, if necessary, amount of) child support.

Affirmed in part; reversed and remanded in part.

RoOGERs and GRIFFEN, JJ., agree.




