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MOTIONS — MOTION TO DISMISS — CANNOT BE GRANTED
BEFORE STATE HAS OPPORTUNITY TO PRESENT ITS CASE. — A
motion to dismiss cannot be granted prior to the State having an
opportunity to present its case.

MOTIONS — DIRECTED VERDICT — CHALLENGE TO SUFFICIENCY
OF EVIDENCE. — A miotion for directed verdict is a challenge to the
sufficiency of the evidence.

EVIDENCE ~—— SUFFICIENCY OF — STANDARD OF REVIEW. —
When reviewing the sufficiency of the evidence, the appellate
court views all the evidence and the reasonable inferences capable
of being drawn therefrom in the light most favorable to the State;
the evidence, direct or circumstantial, must be of sufficient force
that it compels a conclusion one way or the other without resort to
speculation and conjecture.

APPEAL & ERROR — SUFFICIENCY-OF-EVIDENCE ARGUMENT
CONSIDERED FIRST. — The appellate court must consider first an
argument addressed to the sufficiency of the evidence.

EVIDENCE — INTENT — SELDOM PROVABLE BY DIRECT EVI-
DENCE. — One’s intent is seldom capable of being proven by direct
evidence.

EVIDENCE — INTENT — JURY ALLOWED TO INFER FROM CIR-

CUMSTANCES. — The jury is allowed to draw upon its own com-
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mon knowledge and experience to infer intent from the
circumstances.

7. EVIDENCE ——- INTENT — PRESUMPTION REGARDING. — There is
a presumption that a person intends the natural and probable con-
sequences of his acts.

8. EVIDENCE — CIRCUMSTANTIAL EVIDENCE — REQUIREMENT FOR
FINDING CULPABLE MENTAL STATE. — If circumstantial evidence is
the only evidence supporting a finding of a culpable mental state, it
must do so excluding every other reasonable hypothesis consistent
with innocence.

9. CRIMINAL LAW — DEFRAUDING SECURED CREDITORS — INSUE-
FICIENT EVIDENCE THAT APPELLANT PURPOSEFULLY ACTED TO
HINDER ENFORCEMENT OF SECURED INTEREST. — The appellate
court concluded that there was insufficient evidence from which
the jury could have determined that appellant purposefully acted to
hinder enforcement of a secured interest, which constitutes the
requisite intent to defraud a secured creditor; at worst, the State
proved that appellant was not following through with his payment
obligations under a retail sales agreement; however, such irresponsi-
bility did not constitute substantial evidence to support the jury’s
determination that appellant’s conduct was criminal; the evidence
simply fell short of compelling a conclusion, without resort to
speculation and conjecture, that appellant acted with the conscious
object to hinder a secured creditor’s enforcement of its interest.

10. CRIMINAL LAW — DEFRAUDING SECURED CREDITORS — APPEL-
LATE COURT REVERSED CONVICTION ON ISSUE OF REQUISITE
PURPOSEFUL INTENT. — The fact that appellant’s circumstances
caused him to move to another town and take with him the truck
at issue did not constitute substantial evidence of the requisite pur-
poseful intent to hinder the enforcement of a security interest, the
highest level of culpable mental state that can be required under
Arkansas law; therefore, the appellate court reversed on the issue.

Appeal from Marion Circuit Court; Robert McCorkindale,
Judge; reversed.

David Lewis Clark, for appellant.

Winston Bryant, Att'y Gen., by: O. Milton Fine II, Asst. Att’y
Gen., for appellee.

Jonn B. Rossins, Chief Judge. Appellant Donald Ander-
son appeals his conviction for defrauding a secured creditor for
which he was fined $5,000 and ordered to pay court costs and
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restitution in the amount of $2,800. He asserts two points on
appeal. We find merit in appellant’s argument and reverse his
conviction.

Appellant was convicted of violating Ark. Code Ann. § 5-
37-203 (Repl. 1997), which provides:

(a) A person commits the offense of defrauding secured
creditors if he destroys, removes, cancels, encumbers, transfers, or
otherwise disposes of property subject to a security interest with
the purpose to hinder enforcement of that interest.

(b) Defrauding secured creditors is a Class D felony.

The facts upon which appellant was charged are as follows.
On November 15, 1993, appellant and his wife purchased a 1986
Chevrolet truck from J&P Auto Sales in Flippin, Arkansas. The
sales price was $5,850, and the retail installment agreement pro-
vided for monthly installment payments of $219.35. Their agree-
ment further provided that appellant was granting a security
interest to the seller in the truck being purchased. The buyers
listed an address at the time in Flippin, Arkansas. J&P financed the
transaction by simultaneously assigning its rights to Peoples Bank
& Trust of Mountain Home, Arkansas, and guaranteeing payment
of the debt.

Appellant and his wife missed monthly installments or made
partial payments on the truck off and on after its purchase. Only
the first payment due in December 1994 was timely and paid in
full. The payment history that followed is outlined: January —
$0; February — $0; March — $200; April — $200; May — $100;
June — $380; July — $100; and August — $100. The records
indicated that one money order for partial payment came from
appellant on July 19, 1994, after he had moved, and on it was
handwritten in the address portion “Don Anderson, Amity, Ark.”
In September 1994, the bank called on J&P, as guarantor, to repay
the outstanding loan in full and reassigned all of its right and title
under the retail installment contract back to J&P. The arrange-
ment with the bank was that J&P could be required to repurchase,
or pay off, the loan if any payment became past due for more than
ninety days. .
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Appellant explained that he and his wife separated around
June 1994, His wife moved back to Florida, and he moved from
Flippin to Amity, Arkansas, where his sons lived. Before they sep-
arated, he thought she was paying the truck payments. When
they divided their belongings, his wife did not want to take the
truck so he took it. Short of money, he only paid partial pay-
ments in July and August 1994. Then, after learning and expect-
ing that the truck was to be repossessed, he simply stopped making
any payments.

The bank had begun sending J&P notices of late payment
beginning in January 1994. It was important for J&P to be
informed of this information since the bank had recourse against
the automobile dealership. Before and after September 14, 1994,
when it had to pay off the loan, J&P attempted to find appellant
and determine the whereabouts of the truck. Appellant’s sister,
who was listed on his credit application as living in Flippin, had
apparently moved when J&P tried to locate her for a more current
address.

The owner of J&P filed an affidavit seeking a criminal prose-
cution regarding the truck in December 1994. The formal infor-
mation filed by the prosecutor alleged that on or before September
14, 1994, appellant and his wife purchased the truck, left the area,
and failed to pay for the vehicle or to contact J&P regarding their
whereabouts. J&P continued thereafter to try to locate appellant
and the truck through letters, telephone calls, and requests for a
more current address from the post office. It also attempted to
obtain information from appellant’s probation officer in
Arkadelphia, but the probation officer would not disclose any
information. Apparently, J&P did not check with the Office of
Motor Vehicles in the Arkansas Department of Finance and
Administration prior to seeking criminal prosecution. If it had, it
would have learned that, in November 1994, appellant had
renewed the truck’s annual registration and listed his Amity
address.

The truck was finally located in Amity, Arkansas, and it was
repossessed from that location in September 1995. The truck’s
condition was found to be substantially deteriorated from the time




ANDERSON v. STATE
Ark. Arr.] Cite as 62 Ark. App. 1 (1998) 5

it had been sold. The motor would not “turn over,” one side was
dented, the seat was torn, the ceiling lining was torn and hanging
down, the radio/tape player was broken, and the engine oil had
the consistency of “pudding.” The truck was not operable and
had apparently been sitting in front of appellant’s Amity residence
for months. J&P sold the truck in this condition for about half the
price for which it had been sold to appellant.

Appellant admitted that his son had told him that some man
had been looking for him, and his son had told the man where
appellant was working at the time. Appellant testified that he
knew that he was behind and in fact had stopped making pay-
ments — “I knew that they was [sic] going to come and get it; I
just didn’t know when. Like I said, I left keys in it for them.
They could have come down any time, day or night, [to repossess
the truck.]” He knew the bank had an existing lien. He main-
tained that he never intended to defraud a secured creditor; he just
fell behind and expected the secured party to recover the truck.
He moved only because he and his wife had separated and he
needed somewhere to live.

[1] Appellant argues that the trial court erred when it
denied his motion to dismiss on the grounds (1) that the com-
plaining party was not a secured creditor and therefore no cause of
action could be sustained, and (2) that there was no evidence of
intent. The first motion to dismiss was made prior to the case
going to trial, and the trial judge properly denied that motion. A
motion to dismiss cannot be granted prior to the State having an
opportunity to present its case. Watson v. State, 313 Ark. 304, 854
S.W.2d 332 (1993); Hardcastle v. State, 25 Ark. App. 157, 755
S.W.2d 228 (1988).

[2, 3] After the State presented its case, appellant moved
for directed verdict, which is a challenge to the sufficiency of the
evidence. Tiucker v. State, 50 Ark. App. 203, 901 S.W.2d 865
(1994). When reviewing the sufficiency of the evidence, we view
all the evidence and the reasonable inferences capable of being
drawn therefrom in the light most favorable to the State. Brunson
v. State, 45 Ark. App. 161, 873 S.W.2d 562 (1994). The evi-
dence, direct or circumstantial, must be of sufficient force that it




ANDERSON v. STATE
6 Cite as 62 Ark. App. 1 (1998) [62

compels a conclusion one way or the other without resort to spec-
ulation and conjecture. Edwards v. State, 40 Ark. App. 114, 842
S.W.2d 459 (1992).

[4-8] Though appellant makes two arguments on appeal,
we first consider, as we must, the sufficiency of the evidence argu-
ment. Johnson v. State, 328 Ark. 526, 944 S.W.2d 115 (1997).
Appellant argues that there is insufficient evidence upon which to
find the requisite intent to defraud a secured creditor. As recited
above, the appellant must have had the “purpose to hinder
enforcement of [the secured creditor’s] interest.” One acts pur-
posefully when it is his conscious object to engage in conduct of
that nature or to cause such a result. Ark. Code Ann. § 5-2-
202(1) (Repl. 1997). One’s intent is seldom capable of being
proven by direct evidence. Tarentino v. State, 302 Ark. 55, 786
S.W.2d 584 (1990). The jury is allowed to draw upon its own
common knowledge and experience to infer intent from the cir-
cumstances. Tiller v. State, 42 Ark. App. 64, 854 S.W.2d 730
(1993). Thus, there is a presumption that a person intends the
natural and probable consequences of his acts. Moore v. State, 58
Ark. App. 120, 947 S.W.2d 395 (1997). If circumstantial evi-
dence is the only evidence supporting a finding of a culpable
mental state, it must do so excluding every other reasonable
hypothesis consistent with innocence. Williams v. State, 325 Ark.
432, 930 S.W.2d 297 (1996).

[9] From the evidence presented at trial, there was insuffi-
cient evidence from which the jury could have determined that
appellant purposefully acted to hinder enforcement of a secured
interest. At worst, the State proved that appellant was not follow-
ing through with his payment obligations under the retail sales
agreement, perhaps proving a negligent disregard for the rights of
his secured creditor. However, irresponsibility in the handling of
his payments and contacts with his creditor does not constitute
substantial evidence to support the jury’s determination that
appellant’s conduct was criminal. The evidence simply falls short
of compelling a conclusion, without resort to speculation and
conjecture, that appellant acted with the conscious object to hin-
der a secured creditor’s enforcement of its interest.
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Eggleston v. State, 16 Ark. App. 72, 697 S.W.2d 121 (1985),
cited by appellant, is somewhat analogous and gives some gui-
dance. Mr. Eggleston was prosecuted for violation of the same
statute. His employer, South Central Career College, purchased a
car for him since he could not obtain a loan due to a poor credit
history. South Central held title to the car, and it was financed
through Twin City Bank. South Central deducted payments from
his paycheck. Mr. Eggleston was also responsible for other
expenses such as taxes, license fees, and insurance. When Mr.
Eggleston left the employ of South Central, he discussed the car
situation with the owner of South Central and stated that Eggles-
ton’s accountant would contact him about refinancing the auto-
mobile or paying it off in full. The accountant did call South
Central’s owner, but nothing was resolved within the two days
that it was anticipated to take. The staff at South Central was
thereafter unable to locate Mr. Eggleston, and the owner soon
took his grievance to the law enforcement authorities. The bank,
the secured creditor, was not involved in the proceeding, and no
representative of the bank testified at trial. While South Central
was not a secured creditor, it did have a contractual relationship
with Mr. Eggleston. There we saw no evidence of purposeful
intent to hinder the enforcement of a security interest.

[10] The holding in that case lends support to our holding
today. As we stated in Eggleston: “Although there was testimony
that appellant could not be located and that he allowed the insur-
ance to lapse on his car, these circumstances alone do not establish
appellant’s intent to hinder the enforcement of a security interest.”
Id. at 76. Here, appellant did not dispose of the truck, and
although the truck had deteriorated, it was not destroyed, so the
only conceivable basis for the State to pursue appellant was the
“removal” of the truck with the purpose to hinder enforcement of
the lien. The very nature and purpose of a truck is to be moved
about. The fact that appellant’s circumstances caused him to move
to another town and take the truck with him does not constitute
substantial evidence of the requisite purposeful intent, the highest
level of culpable mental state that can be required under Arkansas
law. Therefore, we reverse on this point.
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Appellant alternatively argues that there was no secured party
complaining when the criminal charge was filed. Although we
question whether this was preserved for appeal, we need not
address this argument because we are reversing on the first point.

Accordingly, we reverse appellant’s conviction.

Birp and Roar, JJ., agree.




