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1. WORKERS ' COMPENSATION — DUE PROCESS — FACTORS CONSID-
ERED. — The United States Supreme Court has identified three fac-
tors to be considered when determining what type of due process is 
warranted: (1) the private interest that will be affected by the official 
action; (2) the risk of an erroheous deprivation of such interest 
through the procedures used, and probable value, if any, of addi-
tional procedural safeguards; and. (3) the government's interest, 
including fiscal and administrative burdens that the additional or sub-
stitute procedures would entail.
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2. WOR.KERS' COMPENSATION — DUE PROCESS — TWO FACTORS 
CLEARLY APPLICABLE. — The appellate court, in applying the three 
factors to be considered in determining what type of due process 
was warranted, found that the private interest in workers' compensa-
tion disability benefits is considerable, and that additional or substi-
tute procedures would not be unduly burdensome; however, even 
though additional procedures would not be unduly burdensome, 
appellant failed to show that they would provide any additional 
protections. 

3. ADMINISTRATIVE LAW & PROCEDURE — ADJUDICATOR PRESUMED 
TO BE UNBIASED — SPECIFIC REASON REQUIRED FOR DISQUALIFI-
CATION. — An adjudicator is presumed to be unbiased, and to over-
come that presumption, a litigant must make a showing of a conflict 
of interest or some other specific reason for disqualification; in gen-
eral, the test is whether the adjudicator's situation is one that might 
lead him not to hold the balance between the parties clear and true. 

4. WORKERS' COMPENSATION — DUE PROCESS PROTECTION — NO 
BIAS IN DECISIONS OR IN COMPOSITION OF COMMISSION. — The 
findings made by the Workers' Compensation Commission revealed 
nothing that would support or indicate bias in the Commission's 
decisions; similarly, there is nothing inherent in the composition of 
the Arkansas Workers' Compensation Commission that would make 
the manner in which its members are selected unconstitutional; the 
fact that the members of the Commission are selected based upon 
their status as former employers or employer representatives or as 
former employees or employee representatives does not in any way 
create inherent bias. 
WORKERS' COMPENSATION — COMMISSION MEMBERS CLASSED AS 
REPRESENTATIVES — MEANING OF REPRESENTATIVES AS CONTEM-
PLATED BY TI-M STATUTE. — Members of the Workers' Compensa-
tion Commission are classed as representatives; "representative," as 
contemplated by Ark. Code Ann. § 11-9-201, means a typical 
example of a group, class, or quality; . the designation of commission-
ers as employee or employer representatives merely refers to the par-
tiCularized knowledge Mat each cornmissioner possesses with respect 
to the divergent interests present in workers' compensation claims; 
this is clearly shown in the statutory requirement that commissioners 
have five years' experience in their respective fields to qualify for 
appointment to the Commission. 

6. STATUTES — ACT OF LEGISLATURE PRESUMED CONSTITUTIONAL 
— PARTY CHALLENGING BEARS BURDEN OF PROOF. — It is well 
settled that an act by the legislature is entitled to a presumption of
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constitutionality; the party challenging a statute has the burden of 
proving it unconstitutional. 

7. WorucERs' COMPENSATION — COMMISSION MEMBERS HAVE NO 
PECUNIARY INTEREST IN OUTCOME OF CASES — EMPLOYERS NOT 
DENIED DUE PROCESS. — Members of the Commission are full-
time commissioners who are required to devote their entire time to 
the duties of the Commission and are not required to advocate the 
interests of a special group; there is no pecuniary gain to the com-
missioners based upon the manner in which they vote, because their 
salary is determined by the state legislature and not private interest 
groups; appellant failed to show that the manner in which members 
of the Commission are appointed violated his due process rights; the 
finding of the Commission that its composition did not deny claim-
ants due process of law was affirmed. 

Appeal from the Arkansas Workers' Compensation Commis-
sion; affirmed. 

Tolley & Brooks, P.A., by: Jay N. Tolley, for appellant. 

Michale H. Mashburn, for appellee. 

Winston Bryant, Att'y Gen., by: Leigh Anne Yeargan, Asst. 
Att'y Gen., amicus curiae, for the Workers' Compensation 
Commission. 

OLLY NEAL, Judge. This is the second appeal to this court of 
this workers' compensation matter. In Quinn v. Webb Wheel, 52 
Ark. App. 208, 915 S.W.2d 740 (1996), we remanded for the 
Commission's consideration, the appellant's challenge to the con-
stitutionality of Ark. Code Ann. § 11-9-201 (kepi. 1996). On 
remand, the Commission held that the composition of the Com-
mission does not deny claimants due process of law. In the present 
appeal, appellant contends that Ark. Code Ann. § 11-9-201, must 
be found unconstitutional because the manner in which the 
Workers' Compensation Commission members are chosen denies 
litigants due process of law. For reasons discussed herein, we hold 
that Ark. Code Ann. § 11-9-201 is constitutional. 

Appellant argues that the Commission should be abolished 
because at least two members are not impartial and independent, 
but instead are aligned and identified with respective interests. 
The Arkansas Workers' Compensation Commission is comprised
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of three members who are appointed by the Governor for terms of 
six years, and are required to devote their entire time to the duties 
of the Commission. Ark. Code Ann. § 11-9-201(a) (Repl. 1996). 
One member must have been an attorney who has represented 
employers in workers' compensation matters for at least five years 
or an individual who has been an employer; one member must 
have represented employees for at least five years in workers' com-
pensation matters; and the third member, the chairman of the 
Commission, must have been engaged in the active practice of law 
in the State of Arkansas for five years preceding his appointment. 
See Ark. Code Ann. § 11-9-201(a)(1)(2)(3) (Repl. 1996). 

Appellant argues that the statute creating the Workers' Com-
pensation Commission is unconstitutional because the affiliation 
of the commissioners to certain interests is violative of the Due 
Process Clauses of both the Arkansas and United States Constitu-
tions. This argument assumes that at least two Commission mem-
bers have inherent prejudices or biases stemming from their 
former business relationships. The particular issue is heretofore 
undecided by our courts. Therefore, we must look to other 
courts for guidance in this matter. 

[1, 2] The United States Supreme Court has identified 
three factors to be considered when determining what type of due 
process is warranted. See Matthews v. Eldridge, 424 U.S. 319 
(1976). The factors to be considered are (1) the private interest 
that will be affected by the official action; (2) the risk of an erro-
neous deprivation of such interest through the procedures used, 
and probable value, if any, of additional procedural safeguards; and 
(3) the government's interest, including fiscal and administrative 
burdens that the additional or substitute procedures would entail. 
Id. at 332. We have no difficulty in declaring that the private 
interest in workers' compensation disability benefits is considera-
ble. Nor do we hesitate in concluding that additional or substitute 
procedures would not be unduly burdensome. However, even 
though additional procedures would not be unduly burdensome, 
appellant has failed to show that they would provide any additional 
protections. We therefore focus on the second Matthews factor, 
i.e., the risk of an erroneous deprivation of the protected interest 
through the procedures used.
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[3] We begin with the premise that an adjudicator is pre-
sumed to be unbiased, and to overcome that presumption, a liti-
gant must make a showing of a conflict of interest or some other 
specific reason for disqualification. See Withrow v. Larkin, 421 
U.S. 35, 37 (1975); Gibson v. Berryhill, 411 U.S. 564 (1973); Ward 
v. Village of Monroeville, 409 U.S. 57, 60 (1972). In general, the 
test is whether the adjudicator's situation is one that might lead 
him not to hold the balance [between the parties] clear and true. 
Tumey v. Ohio, 273 U.S. 510 (1927). 

In Williams v. Hofley Mfg. Co., 424 N.W.2d 278 (Mich. 
1988), the Supreme Court of Michigan held that the fact that 
members of the Workers' Compensation Appeal Board are desig-
nated as representatives of employer interests, of employee inter-
ests, or of the general public, did not create pecuniary interest and, 
the employer was not denied due process by a hearing before a 
two-member interest-designed panel. The court reasoned that 
although members were drawn from the ranks of attorneys repre-
senting divergent interests, members were forbidden by statute 
from engaging in any other business or professional activity and 
were required to devote their entire time to performing the duties 
of their office. The court reasoned further, that the statutory pro-
visions for appointment, service, and removal of members of the 
Workers' Compensation Appeal Board did not require that mem-
bers continue to advocate interests of a designated group, much 
less bind members to decide cases on the basis of the views of 
interest groups from which they were selected, and therefore, the 
employer was not denied procedural due process. 

[4, 5] The findings made by the Commission reveal noth-
ing that would support or indicate bias in the Commission's deci-
sions. Similarly, there is nothing inherent in the composition of 
the Arkansas Workers' Compensation Commission that would 
make the manner in which its members are selected unconstitu-
tional. The fact that the members of the Commission are selected 
based upon their status as former employers or employer repre-
sentatives or as former employees or employee representatives does 
not in any way create the alleged inherent bias argued by appel-
lant. The controversy seems to stem from members of the Corn-. 
mission being classed as representatives. Representative has been
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defined as "standing or acting for another especially through dele-
gated authority." Webster's Ninth New Collegiate Dictionary, 1000 
(9th ed. 1990). Representative is also defined as "a typical exam-
ple of a group, class, or quality." Id. We believe that the latter 
definition of "representative" more adequately expresses the true 
nature of the "representative" contemplated by the statute. Fur-
ther, we believe that the designation of commissioners as 
employee or employer representative merely refers to the particu-
larized knowledge that each commissioner possesses with respect 
to the divergent interests present in workers' compensation claims. 
Nowhere is this more clear than in the statutory requirement that 
commissioners have five years' experience in their respective fields 
to qualify for appointment to the Commission. 

Members of the Commission are full-time commissioners. 
As such, they are required to devote their entire time to the duties 
of the Commission, and are not required to advocate the interests 
of a special group. Further, there is no pecuniary gain to the 
commissioners based upon the manner in which they vote, 
because their salary is determined by our state legislature and not 
private-interest groups. See Ark. Code Ann. § 11-9-201(3)(b) 
(Repl. 1996). 

[6, 7] It is well settled that an act by the legislature is enti-
tled to a presumption of constitutionality. Golden v. Westark Com-
munity College, 58 Ark. App. 209, 948 S.W.2d 108 (1997). The 
party challenging a statute has the burden of proving it unconstitu-
tional. See Lambert v. Baldor Elec., 44 Ark. App. 117, 868 S.W.2d 
513 (1993). In the present case, appellant has not shown that the 
manner in which members of the Commission are appointed vio-
lates his due process rights. 

Affirmed. 

ROBBINS, Cj., and PITTMAN, JENNINGS, ROGERS, and 
MEADS, JJ., agree.


