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1. CRIMINAL LAW — FELON IN POSSESSION OF FIREARM. — Ark. Stat.
Ann. § 41-3103 (Repl. 1977) prohlblts any person who has been
convicted of a felony from possessing a firearm unless the convicted
felon has been granted a pardon Wthh explicitly restores his ability
to possess such weapons.
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2. CONSTITUTIONAL LAW — USE OF UNCONSTITUTIONAL CONVICTION
AS BASIS OF FIREARM CONVICTION ALLOWED. — A prior felony
conviction without counsel or a valid waiver of counsel may form the
basis for a firearm conviction and does not violate any constitutional
guarantees of the Fifth, Sixth, and Fourteenth Amendments.

3. CONSTITUTIONAL LAW — PRIOR CONVICTION WITHOUT COUNSEL
OR WAIVER CANNOT BE USED TO ENHANCE SENTENCE BUT CAN
SUPPORT A FIREARMS CHARGE. — Although a conviction without
counsel or valid waiver of counsel cannot be used for enhancement
of punishment under a state’s recidivist statute, the existence of
these constitutional infirmaties do not have that same effect when
raised as a defense to a felony firearm charge because enforcement
of that essentially civil disability through a criminal sanction does
not support guilt or enhance punishment.

4. STATUTES — INTERPRETATION —— START WITH LANGUAGE ITSELF.
— In any case involving the interpretation of a statute the starting
point must be the language of the statute itself.

5. CRIMINAL LAW — FELON IN POSSESSION OF FIREARM — FELONY
CONVICTION WITHOUT COUNSEL OR VALID WAIVER OF COUNSEL. —
Ark. Stat. Ann. § 41-3103 prohibits a person convicted of a felony
from possessing a firearm, regardless of the fact that the prior
conviction is subject to collateral attack, and that this prohibition
continues until the conviction is either successfully attacked and set
aside, or a specific pardon is granted.

6. EVIDENCE -— PROPER FOUNDATION LAID. — Where both arresting
officers identified the transcript as appellant’s statement made on
the night of the arrest and were cross-examined with reference to
statements contained therein, a proper foundation was laid for
admitting the transcript into evidence.

7. APPEAL & ERROR — LACK OF CONVINCING ARGUMENT OR CITA-
TION OF AUTHORITY. — Assignments of error presented by counsel
in their briefs, unsupported by convincing argument or authority,
will not be considered on appeal unless it is apparent without further
research that they are well taken.

8. TRIAL— PROSECUTOR’S ARGUMENT NOT ERROR. — It was not error
for the prosecutor to make a plea to the jury to convict the appellant
on the evidence presented in order to deter others from engaging in
the same conduct. .

Appeal from Montgomery Circuit Court; Gayle Ford,
Judge; affirmed.

Patricia A. Tucker, for appellant.

Steve Clark, Att’y Gen., by: Clint Miller, Asst. Att’y Gen.,
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for appellee.

GEeORGE K. CracrafT, Chief Judge. Dickie Reynolds
appeals from his conviction of conspiracy to deliver controlled
substances and possession of a firearm after having been con-
victed of a felony. He contends that the trial court erred in
admitting evidence of his prior felony conviction because it was
not established that he had knowingly and willingly waived his
right to counsel at the time of that conviction, that the trial court
erred in admitting into evidence a transcript of a report made by
the officers after his arrest, and in permitting the prosecuting
attorney to make improper argument to the jury. We find no error
and affirm.

In September of 1984, Officer Bob Gibbs of the Arkansas
State Police, Narcotics Division, conducted an undercover opera-
tion in Montgomery County. Clarence A. Glenn assisted him in
that operation as a confidential informant. During a three-day
period the agents contacted and made purchases of controlled
substances from at least a dozen persons other than the appellant.
When they made contact with the appellant he agreed to meet
with them for the purpose of negotiating a sale of a large quantity
of controlled substances. Before the sale could be finally consum-
mated the appellant discovered the identity of the officers and was
placed under arrest. A loaded firearm was found in his hip pocket.
Appellant was charged, tried, and convicted of the crimes of
conspiracy to deliver controlled substances and being a felon in
possession of a firearm.

[1] Ark. Stat. Ann. § 41-3103 (Repl. 1977) prohibits any
person who has been convicted of a felony from possessing a
firearm unless the convicted felon has been granted a pardon
which explicitly restores his ability to possess such weapons. In
support of the charge under that section, the State introduced
certified copies of an order of conviction for the crime of burglary
and of the docket entry made at the time which recited that “after
specifically waiving the right to counsel the defendant entered a
plea of guilty to the crime of burglary.” Defense counsel objected
to the introduction of these exhibits and argues on appeal that the
docket sheet does not reflect that appellant had the assistance of
counsel or knowingly and willingly waived that right as required
by Gideonv. Wainright, 372 U.S. 335 (1963). He contends that,
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as the prior conviction was subject to collateral attack on
constitutional grounds, it was insufficient to sustain the convic-
tion of possessing a firearm. He argues that the reference to a
specific waiver contained in the docket sheet does not encompass a
finding that he had been fully informed of his constitutional rights
at the time the waiver was made. While we cannot conclude that
our court has been so restrictive with regard to evidence of prior
convictions,! we do not address that issue because we conclude
that even if the prior burglary conviction was subject to collateral
attack as constitutionally infirm, reversal is not mandated.

[2,3] In Lewis v. United States, 445 U.S. 55 (1980), the
appellant appealed his convictions under the Federal Omnibus
Control and Safe Street Act (18 U.S.C. appx. § 1201(a)(1))
which-is worded substantially the same as Ark. Stat. Ann. § 41-
3103. In Lewis the appellant had been convicted of a felony and
subsequently was convicted under the federal act for possessing a
firearm. It was at least assumed by the court that appellant was
not represented by counsel and had not effectively waived his .
right to counsel at the time of the prior conviction. The United
States Supreme Court held that a prior felony conviction, even if
obtained in violation of those constitutional rights announced in
Gideon v. Wainwright, supra, may form the basis for a firearm
conviction and does not violate any constitutional guarantees of
the Fifth, Sixth, and Fourteenth Amendments. The Court recog-
nized its holding in Gideon that a prior state-court conviction
without counsel or a valid waiver of counsel was unconstitutional,
and subject to being set aside on collateral attack. It further
recognized its holding in Burgett v. Texas, 389 U.S. 109 (1967),
that a conviction, invalid under Gideon, could not be used for
enhancement of punishment under a state’s recidivist statute, but
held that the existence of these constitutional infirmities did not
have that same effect when raised as a defense to a felony firearm
charge because “[e]nforcement of that essentially civil disability
through a criminal sanction does not ‘support guilt or enhance
punishment.” ” Lewis, 445 U.S. at 67. The Court ruled that a
legislative body could rationally conclude that any felony convic-
tion, even though an allegedly invalid one, is sufficient basis on

! See Williford v. State, 284 Ark. 449, 683 S.W.2d 228 (1985).
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which to prohibit possession of a firearm.

[4] The Court reasoned that in any case involving the
interpretation of a statute the starting point must be the language
of the statute itself. Then the Court stated: :

An examination of § 1202(a)(1) reveals its proscrlptlon is
directed unambiguously at any. person who:‘has been
convicted by a court of the United States.or of a
State . . . of a felony.” No modifier is present, and
nothing suggests any restriction on the scope of the term
‘convicted.” *Nothing on the face of the statute suggests a
congressional intent to limit its coverage to persons
[whose convictions are not subject to collateral attack].’-
[Citation omitted.] The statutory language is sweeping,
and its plain meaning is that the fact of a felony conviction
imposes a firearm disability until the conviction is vacated
orthe felonis relieved of his disability by some affirmative
action, such as a qualifying pardon or.a consent from the
Secretary of the Treasury. :

Lewis, 445 U.S. at 60 (emphasis added) The Court concluded:

We therefore hold that § 1202(a)(1) prohibits a felon from
possessing a firearm despite the fact that the predicate -
felony may be subject to collateralattack on const1tut10na1
grounds. . S -

Lewis, 445 U.S. at 65.

[S] Ouranalysis of Ark. Stat. Ann §41 3103 (Repl 1977)
and the commentary to that section leads us'to the same
conclusion. It simply declares that the purpose of the act is tokeep
firearms out of the hands of persons who have been formally
adjudicated as irresponsible or dangerous. Subsection (2) de-
clares that even an unrevoked suspended imposition of sentence is
a “conviction” for the purposes of that act despite the’ provision in
Ark. Stat. Ann. § 41-1210 (Repl. 1977) that such persons incur -
no civil disabilities. We conclude that § 41-3103 prohibits a
person convicted of a felony from possessmg a firearm, regardless
of the fact that the prior felony conviction is subject to collateral
attack, and that this prohibition continues until the conviction is
either successfully attacked and set aside, or a'specific pardon is
granted. We find no error in the trial court admitting the evidence




198 REYNOLDS v. STATE [18
Cite as 18 Ark. App. 193 (1986)

of the prior felony conviction.

After the police officers’ identity became known and they
could no longer work under cover, they arrested the appellant and
took him to the county jail. The officers then took into custody at
least twelve other persons from whom they had purchased
controlled substances during the undercover operation. This task
was completed sometime after midnight at which time Officer
Gibbs, for the purpose of recording present recollection of the
various events, taped an interview with Glenn. The transcript of
that taped interview consisted of ten single-spaced legal-size

pages.

[6] During the trial, appellant first asked each officer to
identify the transcript as Glenn’s statement made on the night of
the arrest. Each officer stated that it was. Appellant then cross-
examined both officers with reference to statements contained in
that transcript in an effort to attack their credibility. Over
appellant’s objection that the document was “full of hearsay, not
the best evidence, and no proper foundation had been laid,” the
court admitted the entire document into evidence. Both officers
identified the document as containing the statements that they
had made on the night of the arrest and the document was
originally injected into the case by the appellant. We find this to
be a proper foundation.

[7) Although appellant additionally argues that the docu-
ment contained hearsay and was prejudicial, he has not pointed
out to us what portions of the document are objectional hearsay or
in what way he has been prejudiced. He simply attaches the ten-
page transcript as an exhibit to his brief and, without argument or
citation of authority, states that it contains prejudicial material
warranting reversal. He, in effect, asks us to explore the document
for prejudicial hearsay, research the law, and reverse the convic-
tion if the result of our exploration so demands. Assignments of
error presented by counsel in their briefs, unsupported by
convincing argument or authority, will not be considered on
appeal unless it is apparent without further research that they are
welltaken. Dixonv. State, 260 Ark.857,545S.W.2d 606 (1977).
From our examination of that document we find nothing in it that
was prejudicial or about which the officers had not already
testified in their examination.
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During closing arguments the prosecuting attorney pled
with the jurors to enforce the law and “‘send a message out to other
drug-traffickers in the county that that kind of conduct is not
going to be tolerated in Montgomery County. On the other hand,
if you find him not guilty, you will be basically extending an
invitation to drug-traffickers in the county that it is okay to
engage in that kind of conduct and okay for convicted felons to
carry around firearms on their person.” Appellant objected but
did not ask for a mistrial. The trial court sustained the objection
and admonished the jury that arguments of counsel were not
evidence and that they should disregard any statements by
counsel which were not supported by the evidence. Ordinarily
such an admonition cures any error which might have resulted.
Jeffers v. State, 280 Ark. 458, 658 S.W.2d 869 (1983). Had the
appellant desired a stronger admonition or other relief, he might
have asked for it. He did not do so and we find no error.
Subsequent to the admonition, the prosecuting attorney made a
similar statement to the jury to which no objection was
interposed. ' '

[8] InHillv.State,253 Ark. 512,487 S.W.2d 624 (1972),
a number of cases are cited in support of the proposition that it is
not error to allow a prosecuting attorney to make an appealing
speech about the futility of maintaining courts if juries do not
" convict on evidence of guilt or if laws are not enforced. This
argument was simply a plea to the jury to convict the appellant on
the evidence presented in order to deter others from engaging in
the same conduct. We find no error in such an argument.

Affirmed.

CLONINGER and GLAZE, JJ., agree.




