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1. DIVORCE — MARITAL PROPERTY — INCOME FROM NON-MARITAL
PROPERTY IS MARITAL PROPERTY. — Rental income from a spouse’s
non-marital property is not an increase in value of that property
under Ark. Stat. Ann. § 34-1214(B)(5).

2. APPEAL & ERROR — NO CITATION OF AUTHORITY OR CONVINCING
ARGUMENT — EFFECT. — The appellate court does not consider
points that are not supported by citations to legal authority or
convincing arguments.

3. DIVORCE — MARITAL PROPERTY — EXEMPTIONS — DIVORCE FROM
BED AND BOARD DOES NOT MEAN SEPARATION. — Although Ark.
Stat. Ann. § 34-1214(B)(3) clearly exempts property acquired
after a decree of divorce from bed and board, it does not exempt
property acquired after separation.

4. DIVORCE — RENTAL INCOME FROM NON-MARITAL PROPERTY WAS
MARITAL PROPERTY. — Because the rental income from the
husband’s non-marital property comes within the marital property
definition in Ark. Stat. Ann. § 34-1214(B) and does not fall within
any exception thereunder, the chancellor correctly awarded one-
half of that rental income to the wife.

5. DIVORCE — MARITAL PROPERTY — PROPERTY ACQUIRED DURING
MARRIAGE PRESUMED TO BE MARITAL PROPERTY. — Property
acquired by either spouse during the marriage is presumed to be
marital property.

6. DIVORCE — MARITAL PROPERTY — FINDING NOT ERROR. — In
light of the presumption that property acquired during the mar-
riage is marital property, the complexity of the many transactions
described in this cause, and the accountant’s testimony that it would
be impossible to trace the money appellant received for his non-
marital property to his purchase of the farm, the appellate court is
unable to say the chancellor erred in finding the farm to be marital
property.

7. APPEAL & ERROR — REVIEW OF AWARD OF ATTORNEY’S FEES. —
On appellate review considerable weight is given to the opinion of
the judge before whom the proceedings were conducted; the
chancellor was in a much better position to evaluate the services of
counsel than an appellate court, and unless a clear abuse of
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discretion is evident, the chancellor’s action in fixing attorney’s fees
will not be disturbed on appeal.

8. ATTORNEY & CLIENT— ATTORNEY FEE AND COST AWARD UPHELD.
— Considering the complexity of the case, the lengthy proceedings,
and the extensive preparation by counsel, the chancellor did not
abuse his discretion in awarding the wife $6,598.60 in costs and
attorney’s fees.

9. DIVORCE — MARITAL PROPERTY — JOINT BANK ACCOUNT. — The
parties’ joint bank account was marital property.

10. DIVORCE — CHANCERY COURT RETAINS JURISDICTION TO MODIFY
AWARD FOR SUPPORT. — The chancery court retains the right to
review and modify, in accordance with changing circumstances,
awards for support of children, either increasing or decreasing such
awards as warranted.

Appeal from Clay Chancery Court, Eastern District; Henry
Wilson, Chancellor; affirmed on direct appeal; affirmed as modi-
fied and remanded on cross-appeal.

Steve Imboden, for appellant.
Knauts & Cole, by: C.W. Knauts, for appellee.

Tom GLAZE, Judge. Appellant Harold Speer appeals from a
divorce decree. For reversal, he contends that the chancellor erred
by (1) finding rental income from certain non-marital farmlands
was marital property, (2) deciding a tract described as the Glenn
farm was marital property, and (3) awarding attorney’s fees and
costs to appellee. Appellee Carolyn Speer cross-appeals, alleging
that the trial court erred by (1) failing to award her one-half of
the balance of the parties’ joint checking account, and (2) fixing
an inadequate amount of child support.!

Harold and Carolyn were married on September 27, 1975,
and they separated in September 1983. Each party previously
had been married, and had children resulting from their respec-
tive marriages. Harold adopted Carolyn’s minor daughter in
1978. The Speers lived on a farm near Greenway, Arkansas, and
Harold owned a land leveling business in addition to his farming
operation.

! Carolyn died intestate on July 18, 1985. Her interest in this appeal is being

pursued by her father, as administrator of her estate, on behalf of her minor daughter, who
is the sole surviving heir at law.
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Before, and at the time of, the marriage, Harold owned four
farms, known as the Speer farm, the old home place, the Crowson
farm, and the Marmaduke farm. During their marriage, Harold
and Carolyn maintained only one bank account, a joint checking
account at the Bank of Rector, from which all personal and
business expenses were paid. Also, after their marriage, Harold
purchased, in his own name, a tract of land known as the Glenn
farm, paying $3,000 down. The remaining amount of the
purchase price was paid from money he borrowed from the Bank
of Rector.

In March 1978, Harold and his son, Jim Speér, entered into
a series of transactions to effect an exchange of property. Jim
purchased two farms, the Nicholas farm and the Girrard farm,
and then gave them to Harold in exchange for Harold’s
Marmaduke farm. Jim additionally gave Harold $47,000, which
Harold claims he applied towards the indebtedness on the Glenn
farm. About this same time, Harold and Carolyn jointly bor-
rowed $225,000 from the Bank of Rector, and from those loan
proceeds, they satisfied several notes, including the Glenn farm
note.

On October 13, 1981, Harold leased a large portion of his
farmlands to Joe Burns. Most of these tracts, excepting the Glenn
farm, were undisputably non-marital properties owned by Har-
old. He testified that the lease payments had been used to pay off
bank notes, but he related the 1984 payments were not deposited
in the parties’ joint checking account. Because the ownership of
these 1984 payments was in dispute, the chancellor, at a tempo-
rary hearing, ordered one-half of those rents, $29,500, paid into
the court registry. In the final decree, Carolyn was awarded this
money, plus interest, as marital property.

We first consider Harold’s argument that the chancellor
erred in finding Carolyn was entitled to one-half of the 1984
rental income as marital property. Harold offers four reasons,
supporting his argument, that require our consideration of Ark.
Stat. Ann. § 34-1214(B) (Supp. 1985), which in pertinent part
provides:

For the purpose of this statute “marital property” means
all property acquired by either spouse subsequent to the
" marriage except: ‘
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2) Property acquired in exchange forj'property acquired
prior to the marriage or in exchange for property acquired
by gift, bequest, devise, or descent;

(3) Property acquired by a spouse after a decree of divorce
from bed and board

* % %

(5) The increase in value of property acquired prior to the
marriage.

[1] Harold first argues that rent paid on non-marital
property is the equivalent of “increase in value™ under subsection
(B)(5) of the statute and, therefore, by definition is non-marital
property. While we find no' Arkansas ¢ases which have addressed
this point, the courts in other states, having marital property
provisions like Arkansas’, have held that any accumulation of
income—during the marriagé—from the husband’s non-marital
property constituted marital property. Brunson v. Brunson, 569
S.w.2d 173 (Ky. App. 1978) see also In re Marriage of Reed,

427 N.W.2d 282 (Ill. App: 1981) (court held that although
property acqulred before marriage is non-marital and its increase
in value is likewise non-marital, any income derived from such
property during marriage is deemed marital). The Missouri
Court of Appeals, construing an identical marital ‘property
provision to our subsection (B)(5), reached the same result as did:
the Kentucky court in Brunson. See Cain v. Cain, 536 S.W.2d
866 (Mo. App. 1976); In re Marriage of Williams, 639 S.W.2d
236 (Mo. App..1982). In Cain, the Missouri court quoted with
approval the following commissioner’s note which explained an
identical, counterpart provision contained in the Umform Mar-
riage and Divorce Act: :

The phrase 1ncrease in value used in subsection (b)(5) is
not intended to cover the income from property acquired
prior to the marriage. Such income is marital property.

In accordance with the foregoing authorltles, we hold that the
1984 rental income on Harold’s farmland was not an increase in
value of .his ‘non-marital property under § 34-1214(B)(5).

[2] Nor can we agree with Harold’s'con,tention that those
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rents were derived from his non-marital properties inan exchange
for part of his fee in those lands under subsection (B)(2).
Although his argument is somewhat unclear, Harold seems to
suggest that the lease proceeds from his non-marital properties
should be viewed as an exchange for the relinquishment of his
right, during the lease term, to sell, farm or rent his leased
properties. We dispose of this argument simply by stating that
Harold cites no legal authority or offers any convincing argument
to support this contention.

[3,4] We must also reject Harold’s assertion that the
rental income accumulated after the parties separated is non-
marital property. Subsection (B)(3) of § 34-1214, set out above,
clearly exempts property acquired after a decree of divorce from
bed and board—not property acquired after separation. Because
the 1984 lease payments come within the marital property
definition in § 34-1214(B) and do not fall within any exception
thereunder, we conclude the chancellor correctly awarded one-
half of that rental income to Carolyn.

Next, Harold argues the trial court erred in finding the
Glenn farm was marital property. While he concedes he pur-
chased the Glenn farm while he was married to Carolyn, Harold
argues the purchase was effectually an exchange for the non-
marital Marmaduke farm he previously had transferred to Jim
Speer. He reasons that Jim gave him an additional $47,000 to
consummate the Marmaduke transaction and that sum—as non-
marital monies resulting from his exchange of non-marital
property—was traceably applied towards satisfying the loan
obligation he made when purchasing the Glenn farm.

Carolyn counters Harold’s argument, explaining that the
evidence failed to show the $47,000 received from the
Marmaduke farm transaction was traceable in any way to the
Glenn farm acquisition. We agree. In fact, Harold’s accountant
testified to his difficulty in allocating monies Harold received and
paid over the years. In this respect, the accountant testified:

Q. And we have tried to sit down and come up with a dollar
figure, based on what Harold borrowed for this and what
Harold owes for that, et cetera, trying to figure out the
equity, did we ever finish doing that?
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A. No.
Q. Why can’t we do that?

A.Inalot of ways, you have tocompare Harold’s operation
with a grocery store and that you have cans of beans on the
shelf that are for sale, and it won’t be the same can of beans
today as it was yesterday. It’s a moving target. The same
with the tractors, he uses upa tractorina year and a-half to
two years, it just passes through. Looking at individual
items, the result is meaningless, it would be trying to
identify one can of beans on the shelf at the grocery store.

Q. So, it’s impossible to tell, at this point, debt ratio is to
any particular item, is that right, or equity?

A. Any attempt to do so would be arbitrary allocation.

[5, 6] Aspreviously noted, Harold undisputably purchased
the Glenn farm during his marriage to Carolyn. Later, both
Harold and Carolyn obtained loans amounting to $225,000
which involved the further encumbrance of the Glenn farm. Our
supreme court has held that property acquired by either spouse
during the marriage is presumed to be marital property. Potterv.
Potter, 280 Ark. 38, 655 S.W.2d 382 (1982). Based upon the
court’s holding in Potter, the complexity of the many transactions
described in this cause, and the specific testimony noted above, we
are unable tosay the chancellor erred in finding the Glenn farm to
be marital property.

Harold’s final argument is that the chancellor abused his
discretion in awarding attorney’s fees and costs of $1,000 to
Carolyn. He contends that he gave Carolyn $5,000 at the time of
their separation, and allowed her to use the joint checking
account. Carolyn argues that her attorney did a considerable
amount of work on this case over a period of seventeen months,
that she had every right to use the checking account, and that she
used the $5,000 as support until the trial court ordered monthly
payments at a temporary hearing. She also points to deficiencies
in Harold’s abstract as a basis for an additional award of
attorney’s fees on appeal.

[7, 8] In Paulsonv. Paulson, 8 Ark. App. 306, 652 S.W.2d
46 (1983), we listed factors the chancellor should consider in
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awarding attorney’s fees. We concluded:

On appellate review considerable weight is given to the
opinion of the judge before whom the proceedings are
conducted. The chancellor is in a much better position to
evaluate the services of counsel than an appellate court,
and unless a clear abuse of discretion is evident, the
chancellor’s action in fixing attorney’s fees will not be
disturbed on appeal.

In Paulson, we upheld an award of fees and costs totalling
$6,598.60. Here, considering the complexity of the case, the
lengthy proceedings, and the extensive preparation by counsel,
we cannot say the chancellor abused his discretion in awarding
fees and costs to Carolyn Concerning Carolyn’s request for an
additional award in this appeal, we will consider that questlon
upon the filing of a proper motion.

[9] Inhercross-appeal, Carolyn contends that the chancel-
lor erred by failing to award her one-half of the balance of the
joint checking account. The account was closed on November 25,
1983, with a balance of $4,672.92. Carolyn claims that the
chancellor failed to make any disposition of this account in the
decree. Although Harold contends that the subject account was
included in section seventeen of the decree, that section merely
awarded Carolyn $35,000 “in settlement of all other claims that
the plaintiff has against the defendant for marital property in his
possession in the way of grain bins, motor vehicles, improvements
to real estate, and farm tools and equipment.” Clearly, section
seventeen fails to recite the disputed account, and those items
listed can in no way be construed to include that account. In
Gorchik v. Gorchik, 10 Ark. App. 331, 663 S.W.2d 941 (1984),
we held that money the husband inherited from his father became
marital property when he deposited it in a joint bank account.?
Here, we hold the parties’ joint account was marital property, and
accordingly we modify the chancellor’s decision to reflect our
holding.

Carolyn next argues that the chancellor erred by fixing an

?  Gorchik was overruled by the supreme court on other grounds in Liles v. Liles, 289
Ark. 159, 711 S.W.2d 447 (1986).
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inadequate amount of child support. Harold was ordered to pay
$200 a month beginning April 1, 1985. Carolyn contends that,
based upon Harold’s financial status, and considering the ex-
penses incurred in raising the child, particularly orthodontic bills,
child support should have been fixed at $950 a month.

" [10] Because we agree with Harold that the record sup-
ports the chancellor’s earlier award, we affirm; but at the same
time, we realize that Carolyn’s death may well pose a change in
circumstances which could warrant a different child support
award. In this respect, the chancery court retains the right to
review and modify, in accordance with changing circumstances,
awards for support of children, either increasing or decreasing
such awards as warranted. Johnston v. Johnston, 241 Ark. 551,
408 S.W.2d 885 (1966). '

For the reasons stated above we affirm the chancellor’s
decision except for his failure to award the parties’ joint account
as marital property. On that point, we modify his holding and
remand with directions to make an appropriate award of that
account. :

Affirmed on direct appeal; afﬁrmed as modified and re-
manded on cross-appeal.

CRACRAFT, C.J,, and CLONINGER, J., agree.




