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1. CRIMINAL LAW. — RAPE — WHAT CONSTITUTES. — A person

" commits rape if he engages in sexual intercourse or deviate sexual

activity with another person by forcible compulsmn [Ark Stat.
‘Ann. § 41-1803 (Repl 1977).]

2. "WORDS & PHRASES — ““FORCIBLE COMPULSION”’ — DEFINITION. —
“Forcible compulsion” means physical force, by a threat, express or
implied, of death or physical injury to or kidnapping of any person.
fArk. Stat. Ann. § 41-1801 (Repl. 1977).]

3. EVIDENCE — SUFFICIENCY OF EVIDENCE -— STANDARD OF REVIEW.
— In determining the issue of sufficiency of the evidence, the
appellate court considers the ev1dence in the hght most favorablc to
the appellee.

4. CRIMINAL LAW — RAPE CASE — CORROBORATION NOT REQUIRED.
— Corroboration of the prosecutrix’s testimony is not reqmred ina
rape case.

5. CRIMINAL'LAW — CARNAL ABUSE IN THIRD DEGREE — DEFINITION.
— A person commits carnal abuse in the third degree if being
twenty (20) years old or older, he engages in sexual intercourse or
deviate sexual activity with another person not his spouse who is less
than sixteen (16) years old [Ark. Stat. Ann. § 41- 1806(1) (Repl.
1977).]

6. CRIMINAL LAW — SEXUAL MISCONDUCT —— DEFINITION. — A
person commits sexual misconduct if he engages in sexual inter-
course or deviate sexual activity with another person not his spouse

- who is less than sixteen (16) ycars old. [Ark. Stat. Ann. § 41-
1807(1) (Repl. 1977).]

7. CRIMINAL LAW — DISTINCTION BETWEEN SEXUAL MISCONDUCT
AND SEXUAL ABUSE. — The distinction between sexual misconduct
and carnal abuse in the third degree is that the defendant can be
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convicted of the latter onlyif he is twenty years old or older, and this
age requirement is not an element in the offense of sexual
misconduct. »

JURY INSTRUCTIONS — INSTRUCTION ON LESSER INCLUDED OF-
FENSE. — The mere fact that a defendant testifies and denies
committing the alleged criminal act does not justify refusing to
instruct on a lesser included offense when there is evidence
providing a rational basis for acquitting the defendant on the
offense charged and convicting him of a lesser included offense.
JURY — PREROGATIVE OF JURY TO ACCEPT ALL OR ANY PART OF
TESTIMONY. — It is the prcrogatlve of the jury to accept all or any
part of the testimony of a witness.

JURY INSTRUCTIONS — RIGHT OF ACCUSED TO HAVE JURY IN-
STRUCTED ON LESSER INCLUDED OFFENSE. — No right has been
more zealously protected by the Arkansas Supreme Court than the
right of an accuséd to have the jury instructed on lesser offenses
included in the more serious offense charged; consequently, where
there is the slightest evidence to warrant such an instruction, the
Court has consistently held that it is error to refuse to give it.
JURY INSTRUCTIONS — INSTRUCTION ON LESSER INCLUDED OF-
FENSE — WHEN GIVEN. — The Arkansas Supreme Court has even
approved the giving of an instruction on a lesser included offense
over the defendant’s objection; however, irrespective of a request,
the court may refuse to give such an instruction when there is
obviously no evidence to support it.

JURY INSTRUCTIONS — ERROR NOT. TO GIVE INSTRUCTION ON
LESSER INCLUDED OFFENSE UNDER CIRCUMSTANCES. — Where, as
here, the actions and testimony of the prosecuting witness supplied
a rational basis upon which the j jury might have acquitted appellant
of the offense of rape, which requires proof of forcible compulsion,
and convicted him of carnal abuse in the third degrée, the trial court

. erred in refusing to give an instruction on the lesser included offense

of carnal abuse in the third degree.

CRIMINAL LAW — RAPE SHIELD STATUTE PROHIBITS ADMISSION OF
EVIDENCE OF VICTIM’S PRIOR SEXUAL CONDUCT — ADMISSION OF
EVIDENCE OF SUBSEQUENT SEXUAL CONDUCT NOT PRECLUDED BY
STATUTE. — The rape shield statute explicitly prohibits the admis-
sion of evidence of a rape victim’s s “prior sexual conduct” by direct
examination or through cross examination of the victim or other
witnesses to attack the credibility of the victim or to prove consent
or any other defect [Ark. Stat. Ann. § 41-1810.1 (Repl. 1977)];
however, the statute on its face does not deal with matters that may
have occurred subsequent to the alleged offense, and it was error to
grant the state’s motion in limine to preclude appellant from
offering evidence of sexual conduct of the victim after the alleged
rape.
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Appeal from Crawford Circuit Court; Don Langston, Judge;
reversed and remanded.

Person & VanWinkle,by: J. Randolph Shock, for appellant.

Steve Clark, Att’y Gen., by: Connie Griffin, Asst. Att’y
Gen., for appellee.

ErNiE E. WRIGHT, Special Judge. The appellant, Lonnie
Flurry, was convicted by a jury on the charge of rape and a
sentence of twenty years imprisonment was imposed. Five points
for reversal are raised in this appeal.

[1] First, it is argued there was no substantial evidence of
forcible compulsion to sustain the conviction. While we reverse on
another point, we first review appellant’s charge as to the
sufficiency of the evidence. Harris v. State, 284 Ark. 247, 681
S.W.2d 334 (1984).

Ark. Stat. Ann. § 41-1803 (Repl. 1977) provides in part:

(1) A person commits rape if he engages in sexual
intercourse or deviate sexual activity with another person:

(a) by forcible compulsion; or . . . .

[2] Forcible compulsion is defined in Ark. Stat. Ann. § 41-
1801 (Repl. 1977) as follows: * ‘Forcible compulsion’ means
physical force, or a threat, express or implied, of death or physical
injury to or kidnapping of any person.” The prosecuting witness
was the daughter of appellant. The rape charge alleged the
offense occurred on March 10, 1984. At the time the prosecuting
witness was approximately fourteen years and eight months of
age and in the tenth grade. She resided in the home of her father,
the appellant, and her stepmother. Her younger brother, a
stepsister and her stepmother’s mother, whom the prosecuting
witness referred to as Grandma, also resided in the home. The
prosecuting witness testified that on the evening of Saturday,
March 10, 1984, her stepmother, stepsister and grandmother
went to play bingo. She and her father, whom she referred to as
Lonnie, and her younger brother were left at home. Her father
told her brother to go to the Sonic and get some malts. She
testified that she was already in bed and that when her brother
left, her dad came in and started “handling on me and fondling
and everything.” She stated,
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He started rubbing my back and I was trying to act like I
was asleep, because I was scared. And—er—and then he
turned me over and started taking off my pants and stuff
and I said no, and he, goes—er—yeah, he goes to take them
off, and, so, he—er—er—he took off my pants and
started—er—he started just rubbing all over me and
everything, and then he started having intercourse with
me.

She testified she did not kick or scream, that she was upset,
crying, and told him no.

In Canardv. State, 278 Ark. 372,646 S.W.2d 3 (1983) the
rape victim was the eleven-year-old daughter of the appellant.
The witness testified that her father stopped the car on a gravel
road and unzipped her pants, took her leg out, unzipped his pants,
took his penis out and started raping her. She testified she didn’t
want to, that she was very much afraid of her father, but he did
anyway. She referred to the occurrence as rape, further indicat-
ing the occurrence was intercourse against her will. This evi-
dence, coupled with the age of the victim, was held to be sufficient
for the jury to conclude that forcible compulsion was present. In
that case no issue was raised for failure to instruct on a lesser
included offense, an issue discussed below in the present case.

[3] Indetermining the issue of sufficiency of the evidence,
we consider the evidence in the light most favorable to the
appellee. Maples v. State, 16 Ark. App. 175, 698 S.W.2d 807
(1985).

[4] The established rule is that corroboration is not re-
quired in a rape case. Spencerv. State, 255 Ark. 258,499 S.W.2d
856 (1973). We hold that the testimony of the prosecuting
witness most favorable to the state, if believed by the jury, was
sufficient for conviction. :

[5-7] For his second point, appellant argues the court erred
in refusing to grant jury instructions on the lesser included
offenses of carnal abuse in the third degree and sexual miscon-
duct. Ark. Stat. Ann. § 41-1806 (Repl. 1977) provides:

(1) A person commits carnal abuse in the third degree
if being twenty (20) years old or older, he engages in sexual
Intercourse or deviate sexual activity with another person
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not his spouse who is less than sixtéen (16) years old.

(2) Carnal abuse in the third degree is a class A
misdemeanor.

Ark. Stat. Ann. § 41-1807(1) (Repl. 1977) provides:

A person commits sexual misconduct if he engages in
sexual intercourse or deviate sexual activity with another
person not his spouse who is less than sixteen (16) years
old.

The distinction between sexual misconduct and carnal abuse in
the third degree is that the defendant can be convicted of the
latter only if he is twenty years old or older, and this age
requirement is not an element in the offense of sexual misconduct.
It is clear from the record that appellant was more than twenty
yearsold at the time of the alleged offense and that there would be
no rational basis for acquitting him of sexual abuse in the third
degree and convicting him of the lesser included offense of sexual
misconduct.

However, in the case before us the actions and testimony of
the prosecuting witness supplied a rational basis upon which the
jury might have acquitted appellant of the offense of rape, which
requires proof of forcible compulsion, and convicted him of carnal
abuse in the third degree. The testimony of the prosecuting
witness included in substance the following: that appellant
started having intercourse with her when she was in the eighth
grade and that this occurred about twice a week, except when she
was having her period; that he treated her like someone special;
that on one occasion when her grandmother was not at the house
he approached her and she stated, “I said no, and he goes why?,
and I said because, I said she’s going to be back, and I don’t want
to.” She testified that when she responded to sex with him he was
more in favor of letting her have things and have her way; that she
told Mr. Self when she was reporting the alleged rape that her
daddy did it whether she wanted to or not; that her method of
resisting was “I just told him no, that I didn’t want to.” The
evidence shows the alleged rape occurred on a Saturday night and
the prosecuting witness did not report it until she went to school
on the following Monday. The record further shows she did not
tell her grandmother, with whom she shared her bedroom and
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with whom she stated she had a close relationship. There was also
evidence that on Sunday following the alleged rape the prosecut-
ing witness was angered because her stepmother and her father
refused her permission to attend a baby shower for an unwed
- fourteen-year-old girl. : ' ‘

The state called a younger brother of the prosecuting witness
and he testified his sister told him one time that her dad was
messing around with her.while the witness was sleeping, and that
when he banged his head against the wall, as he often did when
sleeping, his dad told her they had better get away from each
other because her brother was about to wake up. :

‘Laura Richmond, a cousin and lifelong friend of the victim,
was called as a witness by appellant. She testified that in a
conversation with the victim she asked her if she had ever thought
about changing her story about the case, and she said, “Yes, I've
thought about it a lot, and, but they told me if I'did that T would
either have to go back into a foster home; into a fostér school for
girlsor I"d have to go live with my dad.” From the record it is clear
that there was more than the “slightest evidence” warranting an
instruction on the lesser included charge of carnal abuse in the
third degree.

In Clarkv. State, 244 Ark. 772,427 S.W.2d 172 (1968), the
appellant was charged and convicted for the rape of his nine-year-
old stepdaughter. There was evidence the appellant choked and
raped the child. She testified she tried to push him off, and tried to
get away, and that he hurt her. She further testified she did not
tell anybody because she was afraid he would kill ‘her. Upon
examination, the doctor found that her hymen had been ruptured
and torn and he testified in his opinion the condition was caused
by a forcible penetration. The trial court refused to instruct on the
lesser included offense of carnal abuse. In a unanimous.opinion
the Supreme Court reversed, stating; ““Whilée" the :little girl
testified to acts constituting rape, the jury could possibly have
found, since she did not report it, that she consented.” - .

[8] The mere fact that a defendant testifies and denies
committing the alleged criminal act does:not justify refusing to
instruct on a lesser included offense When there is evidence
providing a rational basis for acquitting the defendant on' the
offense charged and convicting him of a lesser )iqcludedoﬁ“ense.




70 FLURRY v. STATE [18
Cite as 18 Ark. App. 64 (1986)

Clark v. State, supra; Bongfeldt v. State, 6 Ark. App. 102, 639
S.w.2d 70 (1982).

[9-11] It is the prerogative of the jury to accept all or any
part of the testimony of a witness. In Fikev. State, 255 Ark. 956,
504 S.W.2d 363 (1974), the appellant was convicted of rape. The
court held it was error to refuse a requested instruction on the
lesser included offense of assault, and pointed out:

[T])he jury has the sole prerogative to accept all or any part
of a witness’ testimony whether controverted or not.
Therefore, the jury had the absolute right, as the trier of
the facts, to evaluate the evidence and consider only
whether an unlawful assault was committed . . . .

In Robinson v. State, 269 Ark. 90, 598 S.W.2d 421 (1980), the
appellant was found guilty of capital murder. The trial court had
refused appellant’s request for an instruction on second degree
murder. In reversing, the court said:

No right has been more zealously protected by this
court than the right of an accused to have the jury
instructed on lesser offenses included in the more serious
offense charged. Caton & Headley v. State, 252 Ark. 420,
479 S.W.2d 537 (1972). Where there is the slightest
evidence to warrant such an instruction, we have consist-
ently held that it is error to refuse to give it. Kingv. State,
117 Ark. 82, 173 S.W. 852 (1915); Walker v. State, 239
Ark. 172,388 S.W.2d 13 (1965); Westbrook v. State, 265
Ark. 736, 580 S.W.2d 702 (1979). This is so, no matter
how strongly the trial judge feels that the evidence weighs
in favor of a finding of guilty on the most serious charge.
Our strong preference for such an instruction has even
induced us to approve giving it over the defendant’s
objections. Kurck v. State, 235 Ark. 688,362 S.W.2d 713
(1962), cert. denied 373 U.S. 910 (1963). Irrespective of a
request, however, the court may refuse to give such an
instruction when there is absolutely no evidence to support
it. Frederick v. State, 258 Ark. 553, 528 S.W.2d 362
(1975).

Appellee argues appellant’s request for an instruction on the
lesser included offenses was inconsistent with his own testimony
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in which he denied any sexual activity with the prosecuting
witness occurring, and cites Roberts v. State, 281 Ark. 218, 663
S.W.2d 178 (1984). In that case the appellant was charged and
convicted of burglary and theft of property. On appeal he
contended the court erred in refusing to instruct the jury on the
offense of theft of property by receiving. The evidence established
scrapes and pry marks appeared on a window of the home that
was burglarized. Appellant’s fingerprints appeared on that win-
dow. There was other testimony that an earring worn in appel-
lant’s ear was identical to a distinctive matching earring that was
not stolen. The appellant called three alibi witnesses to establish
that he had committed no theft and that he had been in possession
of the matching earring for several years. Under this evidence the
court concluded there was no rational basis for acquitting the
appellant of the offense charged and convicting him of the lesser
included offense of theft by receiving. The court said, “We agree
with the trial court’s rationale that, under the facts of this case,
the instruction of theft by receiving was not justified.” The
evidence in Roberts is not analogous to the evidence in the case
before us. '

[12] We hold that the evidence clearly required the giving
of an instruction on the lesser included offense of carnal abuse in
the third degree. The evidence presents a rational basis upon
which the jury might have found appellant not guilty of the
offense charged, but guilty of carnal abuse in the third degree.

For his third point appellant argues the court erred in
refusing to allow appellant to introduce or cross examine on the
basis of a taped telephone conversation between the victim and
her stepmother that occurred several months after the alleged
rape. '

[13] The prosecutor made a motion in limine based on the
Rape Shield Statute, Ark. Stat. Ann. § 41-1810.1 (Repl. 1977),
to preclude appellant from offering or cross examining on the
basis of the taped telephone conversation, which included some
references to sexual conduct of the victim some time after the
alleged rape. The court granted the motion on the basis of the
Rape Shield Statute. The Rape Shield Statute explicitly prohib-
its the admission of evidence of a rape victim’s “prior sexual
conduct” by direct examination or through cross examination of
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the victim or other witnesses to attack the credibility of the victim
or to prove consent or any other defense. Ark. Stat. Ann. § 41-
1810.2 (Repl. 1977) provides that upon written motion filed by
the defendant, the court, after an in camera hearing, may admit
such evidence if the relevancy of the evidence is first determined,
and if it is determined that the probative value of the evidence
outweighs its inflammatory or preJud1c1al nature. Upon such a
determination the statute requires the court to make a written
order stating what evidence, if any, may be introduced by the
defendant and the nature of the questions that may be permitted
in accordance with the applicable rules of evidence.

The statute on its face does not deal with matters that may
have occurred subsequent to the alleged offense and we hold that
it was error to grant the state’s motion in limine. Camp v. State,
270 Ark. 835,606 S.W.2d 573 (1980). There may well have been
other valid grounds for excluding evidence of the taped telephone
conversation, but other grounds'are not argued before us, and we
do not address them. -

For his fourth point appellant» argues the court erred in
refusing to review in camera the appellant’s proffered evidence of
the taped conversation between the victim and her stepmother.
As we hold the Rape Shield Statute is not applicable and reverse
and remand on other grounds, it follows that appellant has not
been prejudiced for any failure of the court to review the proffered
evidence in camera. -

In appellant’s final point he argues that since the rule
excluding witnesses had been invoked the court erred in allowing
the state to use a rebuttal witness who had sat in the courtroom
during the trial. The prosecutor advised the court that he did not
know earlier that the witness would be called. As we are reversing
and remanding and this issue will not likely arise upon retrial, we
do not address the point. Hillv. State, 253 Ark. 512,487 S.W.2d
624 (1972); Norris v. State, 259 Ark. 755, 536 S.W.2d 298
(1976). '

Reversed and remanded.
CoopPer and CorsIN, JJ., dissent.

MAYFIELD, J., concurs.
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MELVIN MAYFIELD, Judge, concurring. As the majority
opinion points out, in order for appellant to be guilty of rape in this
case, the jury had to find that he engaged in sexual intercourse
with his 14-year-old ‘daughter by “physical force, or a threat,
express or implied, of death or physical injury.” The only
evidence from which such force or threat could be found is the
daughter’s testimony that she “resisted,” “cried and told him
no,” and “did not consent to the rape.” Although I agree that the
Jury could infer some threat of physical injury from this testi-
mony, it obviously is not strong evidence of such a threat and
surely is only sufficient to. make an issue of fact.

The minority of the court seem troubled by the fact that the
appellant did not. testify that. his daughter consented to his
advances and suggest-that Roberts v. State, 281 Ark. 218, 663
S.W.2d 178 (1984), is somehow analogous to this case. Roberts,
in my view, simply holds that under the evidence in that case the
only rational conclusion the jury could reach was that the
defendant broke into the house where he left his fingerprints and
stole an earring which matched the one left in the house or that he
did neither. In the present case, however, the daughter’s own-
testimony can reasonably be construed as giving consent without
any implied threat of physical injury. '

Although cases from other jurisdictions are sometimes
helpful, a dissenting opinion in this case clearly indicates that
other jurisdictions are divided on whether a lesser included
instruction should be given when'the defense is complete inno-
cence or an alibi. I have not analyzed all the cases cited by the
dissent, but it is interesting to note the two from Tennessee. In
Judge v. State, 539 S.W.2d 340 (Tenn. Crim. App. 1976), the
defendant was charged with burglary and wanted an instruction
on a lesser included offense of attempt to commit a felony. His
defense was an alibi. and the court said the only evidence
introduced showed the offense was “fully completed” and,
therefore, it was unnecessary to-instruct on the lesser included
offense. The other Tennessee case, State v. Barker, 642 S.W.2d
735 (Tenn. Crim. App. 1982), presented a similar situation and
the court said where the State’s evidence as to the degree of the
offense is “uncontradicted” no instructions on lesser included
offenses are required. : ’
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My very limited research also turned up two interesting
cases from other jurisdictions. In State v. Carter, 232 Kan. 124,
652 P.2d 694 (1982), the court said:

Defendant did not testify at trial. The victim’s own
testimony, however, raises a legitimate factual issue as to
whether defendant had the capacity to form the specific
intent requisite for kidnapping. Accordingly, we conclude
the trial court erred in failing to instruct on the lesser
included offense of unlawful restraint. The kidnapping
conviction therefore must be reversed and remanded for
new trial.

And in the case of United States v. Huff, 442 F.2d 885 (D.C. Cir.
1971), the trial court gave a lesser included offense instruction
over the defendant’s objection. In affirming the trial court, the
appellate court said:

The jury is not confined in its findings to matters that
are directly set forth in testimony but may base an
inference of lesser offense on a “reconstruction that is
fairly inferable” from the evidence, gleaned perhaps by
putting together some items from one witness, some from
another, and some from the jury’s own experience and
sense of probabilities.

I concur in the majority opinion.

JaMEs R. COOPER, Judge, dissenting. Although I agree with
Judge Corbin’s dissenting opinion, I feel constrained to express
my views separately.

I respectfully dissent from the majority opinion because I
disagree that there was a rational basis on which the jury could
have found the appellant guilty of the lesser included offense of
carnal abuse in the third degree. I agree with the majority’s
statement of the law, that is, it is error to refuse to give a correct
instruction on a lesser included offense when there is testimony
furnishing a reasonable basis on which the defendant may be
found guilty of the lesser included offense. LeFlore v. State, 17
Ark. App. 117, 704 S.W.2d 641 (1986); Williams v. State, 17
Ark. App. 53,702 S.W.2d 825 (1986); Mallett v. State, 17 Ark.
App. 29, 702 S.W.2d 814 (1986). I simply cannot find any
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testimony or evidence supporting the majority’s result.

The only basis the majority cites for its conclusion is that the
Jury possibly could have concluded that, because the victim did
not report the rapes for some time, she could have consented. The
issue of consent was never raised by the appellant, his defense
being a total denial of any kind of sexual activity with the victim. I
am totally unwilling to agree that an instruction on the lesser
included offense of carnal abuse in the third degree is required in
every rape case where the victim, for whatever reason, does not
immediately report the sexual assault. That is the practical result
of today’s opinion.

The majority cites Clark v. State, 244 Ark. 772,427 S.W.2d
172 (1968) for the proposition that it is error for a trial court to
refuse to instruct on carnal abuse where the jury could find
consent by virtue of the victim’s failure to report the crime. In
Clark, the victim testified that she did not report the assault
because the appellant threatened to kill her. Even though Clark
- says what the majority opinion states, each rape case must stand
onitsown,and I donot agree that the Supreme Court’s holding in
Clark mandates the giving of the third degree carnal abuse
instruction in the case at bar.

- I dissent.

DoNALD L. CorsIN, Judge, dissenting. I respectfully dissent
from the majority’s reversal of appellant’s conviction for rape on
the basis that the trial court committed reversible error by
refusing to instruct the jury on the lesser included offense of
carnal abuse in the third degree, a class A misdemeanor. The
record reflects that the trial court stated the following as its
rationale for denying appellant’s request:

The court feels that her testimony if believed by the jury
would be the offense of rape, and that the defendant and his
witnesses have flatly denied that any contact, at all,
occurred. And, therefore, I don’t feel that this is a proper
instruction . . . This is because the evidence does not
support it.

I believe the above rationale is correct, especially in view of the
evidence adduced at trial.
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Appellant called several witnesses to establish that no sexual
activity ever occurred .in the home between appellant and his
daughter and to also discredit the victim’s testimony in this
regard. Appellant elected to testify at trial, and he stated he had
never made sexual advances of any sort toward his daughter.
Since appellant’s position was that he was innocent of rape or any
sexual activity, his request for the lesser included offense instruc-
tion on third degree carnal abuse was not rational. As noted in the
majority’s opinion, the type of sexual activity required for third
degree carnal abuse is sexual intercourse or deviate sexual
activity. Accordingly, appellant’s request for an instruction on
third degree carnal abuse was inconsistent with appellant’s own
proof. Before discussing my reasons for this conclusion, I feel that
itis necessary to state that the position I take is limited to the facts
and circumstances of this particular case.

The majority states that the mere fact a defendant testifies
and denies committing the alleged criminal act does not justify
refusing to instruct on a lesser included offense when there is
evidence providing a rational basis for acquittal on the offense
charged and a conviction on a lesser included offense and cites
Clark v. State, 244 Ark. 772, 427 S.W.2d 172 (1968) and
Bongfeldt v. State, 6 Ark. App. 102, 639 S.W.2d 70 (1982) as
authority. This question, contrary to what is stated in the
majority’s opinion, has not been decided in the above quoted
cases. While it is true that the appellant in Clark denied that he
had ever bothered his stepdaughter in any way, that particular
fact was not the basis for the supreme court’s reversal on the
failure to instruct on carnal abuse. Its reversal was grounded on
the fact the victim did not report the crime and the jury could
possibly have found that she had consented.

In Bongfeldt v. State, supra, the appellant was charged with
burglary and convicted of breaking and entering. We found merit
to appellant’s assertion on appeal that the trial court committed
prejudicial error in failing to instruct the jury on the lesser
included offense of criminal trespass. We determined that there
was evidence presented by the appellant upon which the jury
might have found his entry into the building was without the
criminal intent required for conviction of the larger offense. The
appellant had testified at trial that he entered the building with
the intent to borrow the gasoline and pay the owner for it the next
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morning. We noted- that although it was unlikely, the jury could
have believed that testimony and found that the criminal intent
required for conviction of the larger offense was lacking. There is
no doubt but that Bongfeldt was properly decided by this court
under the law. However, the situation presented in Bongfeldr and
that in the case at bar are totally different. Here, appellant
testified that he was innocent of any wrongdoing. In Bongfeldt,
the appellant essentially testified that he engaged in acts which
constituted the lesser offense of criminal trespass. When a
defendant, as here, adduces evidence that he is irinocent of any
offense, he is not entitleéd to an instriction on a lesser included
offense merely because the jury might not believe the testimony of
the prosecuting witness. There is simply no rational basis under
these circumstances for finding him guilty of the lesser offense.

The majority has noted appellee’s reliance upon the holding
in Roberts v. State, 281 Ark. 218, 663 S.W.2d 178 (1984), and
asserts that “The evidence in Roberts is not analogous to the
evidence in the case before.us.” I strongly disagree with this
assertion. In its discussion of  this decision, the majority de-
emphasized the reasoning ‘behind the Roberts holding. The
supreme court there made the following statement following its
conclusion the appellant’s request for an instruction on a lesser
included offense was inconsistent with appellant’s own proof. It
stated that “Since appellant’s position 'was that he was innocent -
of any theft, his request for the lesser-included offense of theft by
receiving was not rational. Under the facts of this case, we
conclude the trial court was not obligated to charge the jury with
respect to the lesser offense.” Id at 220. The holding in Roberts,
in my opinion, is decisive to the issue raised by the parties in the
case at bar. o ' o

In Blairv. State, 284 Ark. 330, 681S.W.2d 374 (1984), the
appellant was convicted of burglary, theft and two counts of theft
by receiving. The appellant argued unsuccessfully on appeal that
the trial court erred in refusing to give his requested instruction
on criminal trespass. In dismissing this contention, the court
noted that the state’s witnesses testified the appellant was guilty
of burglary and that the appellant had testified he did not enter
the structure. The court concluded that: “There is no evidence of
a violation of the criminal trespass statute: A trial judge does not

have to give an instruction where thére'is 1o évidence to support
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the giving of that instruction. Blaney v. State, 280 Ark. 253, 657
S.W.2d 531 (1983).”

In Smithv. State, 277 Ark. 403,642 S.W.2d 299 (1982), the
supreme court found no merit to the appellant’s contention that
the trial court erred in failing to instruct on robbery, a lesser
included offense of aggravated robbery. In so holding, the court
stated that the thrust of the appellant’s argument was that the
evidence was deficient or in conflict as to the appellant’s being
armed. Both the victim and officer testified that the appellant was
armed and the appellant had denied any involvement in or
knowledge of the robbery. The court concluded there was no
rational basis for the jury to find the appellant guilty of the lesser
offense inasmuch as “The evidence clearly shows the only fact
issue for the jury to resolve was whether the defendant was guilty
of aggravated robbery as charged or was innocent.” Id. at 405.

The issue of whether a defendant is entitled to a lesser
included instruction when his or her defense at trial is complete
innocence or alibi seems to be one of first impression in our state if
one ignores the Arkansas Supreme Court’s holdings in Roberts,
Blair and Smith, supra. However, it appears that in a majority of
jurisdictions which have had occasion to address this question, the
reviewing courts hold that the trial court has no obligation to
charge on a lesser offense. See, Kirksey v. State, 475 So.2d 646
‘(Ala. Crim. App. 1985) (No error where defendant denied any
act between the parties had occurred); Stork v. State, 475 So.2d
622 (Ala. Crim. App. 1984) (No error where defendant denied
committing the crime); State v. McNair, 141 Ariz. 475, 687 P.2d
1230 (1984) (No error where defense testimony would prove
complete innocence of the lesser offense); State v. Jerousek, 121
Ariz. 420, 590 P.2d 1366 (1979) (No error where defendant’s
evidence presented a guilty or innocent situation); People v.
Reeves, 105 Cal. App.3d 444, 164 Cal. Rptr. 426 (1980) (No
error where defendant’s defense was a flat denial and his
presentation of character evidence was to the same effect);
Jeffersonv. U.S., 474 A.2d 147 (D.C. 1984) (No error in light of
defendant’s completely exculpatory testimony); Jones v. U.S.,
374 A.2d 854 (D.C. 1977) (No error where defendant’s own
testimony negated essential elements of the lesser included
offense and such testimony was completely exculpatory; Cohran
v. State, 157 Ga. App. 551, 278 S.E.2d 133 (1981) (No error
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where defendant’s defense was that he never entered the burglar-_
ized premises); Scrivener v.State, 441 N.E.2d 954 (Ind. 1982)
(No error where defendant asserted an alibi defense); Brown v.
State, 275 Ind. 227, 416 N.E.2d 828 (1981) (No error where
defendant steadfastly maintained he was in no way involved in the
attack); State v. Alston, 293 N.C. 553, 238 S.E.2d 505 (1977)
(No error where evidence of defendant tended to establish alibi);
Hankins v. State, 602 P.2d 1052 (Okla. Crim. App. 1979) (No
error where only basis for instruction on lesser offense was
defendant’s own explanation which lacked credibility); State v.
Barker, 642 S.W.2d 735 (Tenn. Crim. App. 1982) (No error
where only evidence of a lesser included offense was created by
defendant’s alibi evidence); Judge v. State, 539 S.W.2d 340
(Tenn. Crim. App. 1976) (No error where defendant testified to
alibi and his defense was that he was wholly innocent); State v.
Hendricks, 596 P.2d 633 (Utah 1979) (No error where defend-
ant’s defense was totally inconsistent with his request for instruc-
tion on lesser included offense); State v. Cozza, 19 Wash. App.
623, 576 P.2d 1336 (1978) (No error where defense theory was
non-participation).

On the other hand, my independent research establishes that
the states of Illinois, Kansas, Michigan, Ohio and Oregon have
treated this question differently and in some cases, inconsistently.
InIllinois, see Peoplev. Purrazzo, 95 I1l. App.3d 886,420 N.E.2d
461 (1981), cert. denied, 455 U.S. 948 (1982) and People v.
Simpson, 57 Il. App.3d 442, 373 N.E.2d 809 (1978); in Kansas,
see State v. Werkowski, 220 Kan. 648, 556 P.2d 420 (1976); in
Michigan, see Peoplev. Bryant, 80 Mich. App. 428, 264 N.W.2d
13 (1978) and People v. Clemons, 74 Mich. App. 448, 253
N.W.2d 795 (1977); in Ohio, see Statev. Solomon, 66 Ohio St.2d
214,421 N.E.2d 139 (1981), Statev. Wilkins, 64 Ohio St.2d 382,
415 N.E.2d 303 (1980), State v. Gall, 65 Ohio App.2d 57, 415
N.E.2d 1008 (1980), State v. Strodes, 48 Ohio St.2d 113, 357
N.E.2d 375 (1976) and State v. Jones, 47 Ohio App.2d 8, 351
N.E.2d 798 (1975); and in Oregon, see State v. Watkins, 47 Or.
App. 777,615 P.2d 394 (1980) and State v. Thayer, 32 Or. App.
193, 573 P.2d 758 (1978). The conclusion drawn from a careful
reading of the above decisions is that those jurisdictions have
determined the refusal to instruct on lesser offenses under the
same circumstances at issue here is not always prejudicial error
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and that these courts have not established a hard-and-fast rule
which would require the trial court to instruct on lesser offenses
when a defendant’s defense is complete innocence or alibi.

It is my firm belief that the rationale advanced by the
jurisdictions of Alabama, Arizona, California, District of Colum-
bia, Georgia, Indiana, North Carolina, Oklahoma, Tennessee,
Utah-and Washington is more persuasive and well-reasoned. In
the case at bar the trial court was correct in not permitting the
jury to consider the lesser included offense of third degree carnal
abuse since appellant presented a complete defense toall substan-
tive elements of the crime of rape and his testimony negated the
essential elements of the lesser offense of third degree carnal
abuse. ) '

I also disagree with the majority’s reliance upon the “actions
and testimony” of the prosecuting witness as supplying a rational
basis upon which the jury might have acquitted appellant of rape
and convicted him of carnal abuse. in the third degree.

The-record reflects the victim’s father began fondling her
when she was in the sixth grade. She stated that she first had
intercourse with her father while a student in the eighth grade
and this activity continued to occur about twice a week until she
reported it to the authorities. When she was a student in the
seventh grade, her father told her to keep his sexual advances a
secret. The victim testified that on March 10, 1984, her step-
mother and grandmother went to play bingo. Appellant told his
son to go to a drive-in restaurant to buy dinner for everyone. Only
appeliant and his daughter remained in the house. After the
victim’s brother left, appellant came into his daughter’s bedroom
and began to fondle her. She stated that she pretended to be
asleep because she was scared. Appellant continued with his
advances and his daughter said, “No.” Appellant then ordered
her to remove her pants and proceeded to have intercourse with
her. She stated at trial that the “rape” took place during the
fifteen minute period her brother was gone and that she “re-
sisted.” She further testified that she “did not consent to the
rape,” that she “cried and told him no” and that she had resisted
in.the past and that it had done no good.

The record further reflects that appellant was charged with
committing rape by sexual intercourse with his daughter on
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March 10, 1984. The information further alleged that this offense
occurred “on several other occasions.” Appellant filed a motion in
limine whereby he sought to exclude evidence relating to the
“several other occasions” referred to in the information. Appel-
lant argued that he was only prépared to defend based on the
charge of March 10, 1984, and that it would be prejudicial to
allow testimony relating to other bad acts on his part. The motion
was overruled. '

Following the presentation of evidence at trial, the jury was
instructed as follows: : :

The Court has admitted testimony of other offenses
similar to the one charged in the Information. You will not
be permitted to convict the defendant upon such testi-
mony. Evidence of another similar offense, if you believe
another has been proven, is admitted solely for the purpose
of showing motive, design and particular criminal intent,
habits and practices, guilty knowledge, good or bad faith,
and you should consider such evidence for this purpose
alone and it shall not be considered in fixing any punish-
ment that might be imposed. ‘ '

The defendant is not on trial for any offense except the
alleged offense for which he is on trial. :

The majority has relied on evidence, upon which the jury
received a limiting instruction advising it that it was not evidence
of any guilt on appellant’s part, in determining what supplied a
rational basis upon which the jury might have acquitted appellant
of rape and convicted him of carnal abuse in the third degree. For
example, the majority refers to “one occasion when her grand-
mother was not at the house (and) he approached her and she
stated, ““I said no, and he goes why?, and I said because, I said
she’s going to be back, and I don’t want to.” Also, “that he treated
her like someone special; that when she responded to sex with him
he was more in favor of letting her have things and have her way.”

When one views the victim’s testimony in regard to only the
events of March 10, 1984, it is more than clear that she testified to
acts by appellant which would constitute rape by sexual inter-
ccourse. The prosecution proved appellant raped his daughter on
March 10, 1984, and the evidence clearly shows the only fact
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issue for the jury to resolve was whether appellant was guilty of
rape as charged or was innocent. The majority has apparently
viewed other evidence which had no relation to March 10, 1984,
and concluded that the jury could have found consent on the
daughter’s part. This is clearly wrong.

Reversal of appellant’s conviction of rape on the basis the
trial court erred by refusing to instruct on the lesser offense of
third degree carnal abuse is improper pursuant to existing case
law. First, appellant’s request for this instruction is not rational
and is inconsistent with his own proof. If the trier of fact had been
permitted to consider the lesser offense, an unreasonable compro-
mise would have been invited on the state’s evidence. Further-
more, there was no evidence of a violation of the third degree
carnal abuse statute in view of appellant’s testimony as well as
that of his witnesses. Appellant presented a complete defense to
all of the substantive elements of rape and his testimony also
negated the elements of the lesser offense. The trial court,
therefore, was not obligated to instruct the jury on third degree
carnal abuse. The majority has improperly utilized evidence,
which was excluded from the jury’s consideration, in determining
what provided a rational basis for the jury to acquit appellant of
rape and convict him of carnal abuse in the third degree.

I would affirm the conviction.




