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John E. HINSON v. STATE of Arkansas
CA CR 85-139 ) 709 S.W.2d 106

Court of Appeals of Arkansas
Division |

Opinion delivered May 7, 1986

[Rehearing denied June 4, 1986.]

1. CRIMINAL LAW — LESSER INCLUDED OFFENSES — TRIAL COURT’S
DISCRETION TO GIVE INSTRUCTION. — When one offense is a
necessarily included lesser offense of another, it is within the trial
court’s discretion to give an instruction on the lesser offense upon
request of the prosecutor, even over the defendant’s objection.

2. CRIMINAL LAW — LESSER INCLUDED OFFENSES — ZEALOUS PRO-
TECTION OF RIGHT TO INSTRUCTION ON LESSER INCLUDED OFFENSE.
— The Arkansas Supreme Court has zealously protected the right
of an accused to have the jury instructed on lesser offenses included
in a greater offense charged.

3. CRIMINAL LAW — NOT ERROR TO GIVE INSTRUCTION ON LESSER
INCLUDED OFFENSE EVEN OVER DEFENSE OBJECTIONS. — It is not
prejudicial error to give an instruction which permits the jury to find
a defendant guilty of a lower offense than that charged, even when
the defendant objects, claiming that the evidence shows him to be
guilty of the higher offense or of nothing at all.

4. CRIMINAL LAW — REVERSIBLE ERROR TO REFUSE INSTRUCTION ON
LESSER INCLUDED OFFENSE WHEN THERE IS SLIGHTEST BASIS FOR
SUCH INSTRUCTION. — When there is the slightest evidence tending
to disprove one of the elements of the larger offense, it is error to
refuse to give an instruction on the lesser included one.

5. CRIMINAL LAW — NO ABUSE OF DISCRETION TO INSTRUCT JURY ON
LESSER INCLUDED OFFENSE. — Where the State Medical Examiner
presented evidence that the victims sustained “serious physical
injuries,” but defense doctors disputed the Examiner’s findings,
insisting that neither victim suffered serious physical injury, the
trial court did not abuse its discretion by instructing the jury on the
lesser included offenses, even over the defense’s objections.

Appeal from Craighead Circuit Court, Western District;
Gerald Brown, Judge; affirmed.

McDaniel & Wells, P.A., by: Bobby McDaniel, for
appellant.

Steve Clark, Att’y Gen., by: Joel O. Huggins, Asst. Att’y
Gen., for appellee.
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JaMEs R. CooPER, Judge. The sole issue in this criminal
appeal is whether the trial judge erred in submitting to the jury
lesser included offense instructions when the grand jury indict-
ments had not been amended and the State’s case had not
addressed the question of lesser offenses. We find no error, and
therefore, we affirm the judgment of the trial court.

The appellant was charged by grand jury indictment with
battery in the first degree against his wife, Katherine Hinson,
manslaughter in causing or aiding the suicide of Katherine
Hinson, battery in the first degree against Henry Gschwend, Mrs.
Hinson’s superior at Guaranty Mortgage Company in Jonesboro,
Arkansas, and false imprisonment in the first degree of Henry
Gschwend. At trial, conflicting medical testimony was given
regarding the seriousness of the injuries sustained by Mrs.
Hinson and Gschwend. Over defense objections, the trial court
instructed the jury on the lesser included offenses of second and
third degree battery, negligent homicide, and false imprisonment
in the second degree. The jury found the appellant guilty of
battery in the third degree against Katherine Hinson and Henry
Gschwend, fixing his punishment at five months in jail on each
count, and guilty of false imprisonment in the second degree, with
a two-month sentence. All sentences were to run consecutively.
The appellant was acquitted of the manslaughter charge.

On appeal, the appellant argues that, because the case was
tried on an “all-or-nothing™ basis, the trial court abused its
discretion in submitting lesser included offense instructions to the
jury. He contends that the defense attorney planned his trial
strategy, including extensive voir dire employing psychological
profiles of prospective jurors, solely on the grounds of the crimes
charged. The late introduction of lesser charges, he claims,
proved prejudicial. '

[1-4] When one offense is a necessarily included lesser
offense of another, it is within the trial court’s discretion to givean
instruction on the lesser offense upon request of the prosecutor,
even over the defendant’s objection. Chaney v. State, 256 Ark.
198, 506 S.W.2d 134 (1974). In Caton & Headley v. State, 252
Ark. 420,479 S.W.2d 537 (1972), the Arkansas Supreme Court
said:

This court has zealously protected the right of an
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accused to have the jury instructed on lesser offenses
included in a greater offense charged. We have consist-
ently held that a trial court commits reversible error when
‘it refuses to give a correct instruction defining a lesser
included offense and its punishment when there is testi-
~mony on which the defendant might be found guilty of the
lesser rather than the greater offense. [Citations omitted.]
We have been so careful to see that a jury has an
opportunity to pass upon lesser offenses as well as the
greater one charged that we have held that it is not

~ prejudicial error 'to give an instruction which permits the
jury to find a defendant guilty of a lower offense than that
charged, even when the defendant objects, because the
evidence shows him to be guilty of the higher offense or of
nothing at all. {Citations omitted.]

We followed the Supreme Court in Bongfeldt v. State, 6 Ark.
App. 102,639S.W.2d 70 (1982), holding it reversible error fora -
court to refuse to give an instruction on a lesser included offense
“when there is testimony furnishing a reasonable basis on which
the accused may be found guilty of the lesser offense.” Moreover,
we stated that, when there is “the slightest evidence tending to
disprove one of the elements of the larger offense, it is error to
refuse to give an instruction on the lesser included one.” See also
Brewer v. State, 271 Ark. 254, 608 S.W.2d 363 (1980).

In the present case, the State Medical Examiner presented a
detailed analysis of the injuries sustained by Mrs. Hinson and
Gschwend and asserted that they constituted “serious physical
injury,” one of the elements of battery in the first degree, Ark.
Stat. Ann. § 41-1601 (Repl. 1977). Doctors called by the defense
disputed the Examiner’s findings, insisting that neither victim
suffered serious physical injury within the statutory definitions.
Because evidence was presented “tending to disprove one of the
elements of the larger offense,” it would have been reversible
error had the trial court refused to give the instruction on the
lesser included offense.

[5] Theappellant,citing Gloverv. State,273 Ark.376,619
S.W.2d 629 (1981), acknowledges that “in appropriate cases” an
instrucétion on a lesser included offense should be given to the jury
even over the defendant’s objection. A case such as this, in which




ARK. APP.] 17

the jury was required to reconcile conflicting expert testimony,
clearly is an appropriate one for the delivery of lesser included
instructions. The trial court therefore did not abuse its discretion,
but instead was adhering to the policy prescribed by case law.

Affirmed.

CRACRAFT, C.J., and CORBIN, J., agree.




