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1 . MOTIONS - MOTION FOR BILL OF PARTICULARS - DISCRETION OF 
COURT TO GRANT. — A court has some discretion whether to grant a 
motion for a bill 'of particulars. 

2. PLEADING & PRACTICE - FAILURE TO FILE FORMAL BILL OF 
PARTICULARS - REVERSAL NOT MANDATED. - A reversal is not 
mandated upon the state's technical failure to file a formal answer 
to the motion for a bill of particulars. 

3. CRIMINAL PROCEDURE - DETAILED INFORMATION CONSTITUTED 
BILL OF PARTICULARS - NO PREJUDICE SHOWN BY STATE'S FAILURE 
TO FILE ANOTHER BILL OF PARTICULARS. - Where, as here, the 
information set out in detail the act or acts upon which the state 
would rely for a conviction and contained all of the necessary 
requirements, this constituted a "bill of particulars" upon which the 
appellant was tried, and it would have been useless to require 
another; furthermore, appellant has failed to demonstrate how he 
Was prejudiced by the state's technical failure to file a formal 
answer to appellant's motion for a bill of particulars. 

4. APPEAL & ERROR - PREJUDICE MUST BE SHOWN TO REVERSE 
CONVICTION. - Some prejudice must be shown in order to find 
grounds to reverse a conviction; it is no longer presumed that, 
simply because an error is committed, it is prejudicial error. 

5. CRIMINAL LAW - LESSER INCLUDED OFFENSE - WHAT CONST;- 
TUTES. - An offense is a lesser included offense of another if the two 
are of the same generic class and the lesser is proven by a finding of
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the same or less than all of the elements of the greater. [Ark. Stat. 
Ann. § 41-105(2)(a) (Repl. 1977).] 

6. CRIMINAL PROCEDURE — INDICTMENT FOR GREATER OFFENSE — 
CONVICTION OF LESSER OFFENSE CANNOT BE SUSTAINED UNLESS 
INDICTMENT CONTAINS ALLEGATIONS OF ALL INGREDIENTS OF 
LESSER OFFENSE. — Where the indictment for a greater offense does 
not contain allegations of all the ingredients of the lesser offense, a 
conviction of the lesser cannot be sustained, even though the 
evidence may supply the missing element. 

7. CRIMINAL LAW — ATTEMPT TO COMMIT RAPE — HOW ESTAB-
LISHED. — Attempt to commit rape is established by proof of 
conduct constituting a substantial step in a course of conduct that is 
intended to result in the commission of rape. 

8. CRIMINAL LAW — SEXUAL ABUSE — PROOF REQUIRED. — Sexual 
abuse in the first degree requires proof of sexual contact by forcible 
compulsion. [Ark. Stat. Ann. § 41-1818(1)(a) (Repl. 1977).] 

9. CRIMINAL LAW — "SEXUAL CONTACT" — DEFINITION. — "Sexual 
contact" means any act of sexual gratification involving the 
touching of the sex organs or anus of a person, or the breast of a 
female. [Ark. Stat. Ann. § 41-1801(8) (Repl. 1977).] 

10. CRIMINAL LAW — SEXUAL ABUSE IN FIRST DEGREE IS LESSER 
INCLUDED OFFENSE OF ATTEMPTED RAPE — INSTRUCTION ON 
SEXUAL ABUSE PROPER. —Sexual abuse in the first degree is a lesser 
included offense of attempted rape, and the trial court properly 
instructed the jury on sexual abuse in the first degree over 
appellant's objection. 

11. CRIMINAL LAW — SEXUAL ABUSE AND ATTEMPTED RAPE ARE OF 
SAME GENERIC CLASS — HOW SEXUAL ABUSE IN FIRST DEGREE IS 
PROVEN. — Sexual abuse and attempted rape are of the same 
generic class, and sexual abuse in the first degree is proven by a 
finding of the same or less than all of the elements of rape. 

Appeal from Washington Circuit Court; Mahlon G. Gibson, 
Judge; affirmed. 

Michael R. Salamo, for appellant. 

Steve Clark, Att'y Gen., by: Theodore Holder, Asst. Att'y 
Gen., for appellee. 

DONALD L. CORBIN, Judge. Appellant, Terry Glenn Speer, 
was charged with attempted rape and convicted by a Washington 
County jury of first degree sexual abuse. He was fined $5,000 and 
sentenced to a term of three years in the Arkansas Department of 
Correction. We find no merit to appellant's contention on appeal
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that the trial court erred in instructing the jury on first degree 
sexual abuse and affirm. 

The record reflects that the trial court instructed the jury on 
sexual abuse in the first degree over appellant's objection. In 
overruling appellant's objection to this instruction, the trial court 
stated that it was required to instruct the jury on every offense 
which could reasonably be found from the testimony and evi-
dence, despite appellant's objection. Furthermore, the court 
found that the instruction was clearly warranted inasmuch as 
there was evidence of sexual contact by forcible compulsion. 
Appellant argues here, as he did at trial and after trial in his 
motion in arrest of judgment, that sexual abuse in the first degree 
is not a lesser included offense of attempt to commit rape. 

In support of appellant's argument that first degree sexual 
abuse is not a lesser included offense of attempted rape, appellant 
first contends that the prosecuting attorney committed reversible 
error by failing to file a bill of particulars stating what act the 
state would rely upon at trial to prove the crime. At a pretrial 
hearing on appellant's motion for disclosure and bill of particu-
lars, the prosecuting attorney stated that he had provided 
appellant's attorney with all police reports and statements he had 
in his file and that no written response had been filed due to time 
limitations. This statement was not disputed. The trial court 
asked the parties whether the information tracked the statute and 
named the elements and the prosecuting attorney responded 
affirmatively. The prosecutor stated that the state alleged that 
appellant attempted to rape a girl in Springdale on April 6 or 7 
and that her name had been provided in a taped statement she 
gave to the police. The trial court then determined that the 
information was adequate. 

The information alleged that appellant ". . . did unlawfully 
and purposely engage in conduct that constituted a substantial 
step in a course of conduct intended to culminate in the commis-
sion of Rape in violation of Ark. Stat. Ann. § 41-701 and § 41- 
1803." Appellant contends that the information was defective as 
it did not provide the specific sub-section of § 41-1803 which 
appellant was alleged to have violated and the information also 
failed to provide any acts which allegedly constituted a substan-
tial step. Following the jury's return of a guilty verdict, appellant
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filed a motion in arrest of judgment. He alleged that he was found 
guilty of first degree sexual abuse, an offense that was not charged 
in the information. In addition, appellant contended in his motion 
in arrest of judgment that first degree sexual abuse was not 
included in the charge made in the information. This motion was 
overruled by the trial court. 

1111 As stated by the supreme court in Limber v. State, 264 
Ark. 479, 486, 572 S.W.2d 402, 406 (1978): 

The purpose of a Bill of Particulars is to acquaint the 
defense with sufficient information so that a defense can be 
prepared. Ark. Stat. Ann. § 43-804 (Repl. 1977); Edens v. 
State, 235 Ark. 996, 363 S.W.2d 923 (1963). The court 
has some discretion in the matter. Silas v. State, 232 Ark. 
248, 337 S.W.2d 644 (1960). Even so, the State in effect 
gave the appellants complete discovery as contemplated by 
Rules of Crim. Proc., Rules 17.1 and 17.2 (1976). There-
fore, we cannot say that the court was in error nor the 
appellants were in any way prejudiced by the technical 
failure to file a formal answer to the motion for a Bill of 
Particulars. 

Ark. Stat. Ann. § 43-1006 (Repl. 1977), provides for the contents 
of indictments and states: 

The language of the indictment must be certain as to the 
title of the prosecution, the name of the court in which the 
indictment is presented, and the name of the parties. It 
shall not be necessary to include [a] statement of the act or 
acts constituting the offense, unless the offense cannot be 
charged without doing so. Nor shall it be necessary to 
allege that the act or acts constituting the offense were 
done wilfully, unlawfully, feloniously, maliciously, delib-
erately or with premeditation, but the name of the offense 
charged in the indictment shall carry with it all such 
allegations. The State, upon request of the defendant, shall 
file a bill of particulars, setting out the act or acts upon 
which it relies for conviction. 

Ark. Stat. Ann. § 43-1012 (Repl. 1977), provides as follows: 

No indictment is insufficient, nor can the trial judg-
ment or other proceeding thereon, be affected by any
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defect which does not tend to the prejudice of the substan-
tial rights of the defendant on the merit. 

In the case at bar, appellant relies upon the following 
language found in Bliss and Bliss v. State, 282 Ark. 315, 319,668 
S.W.2d 936, 938 (1984); 

The request for a bill of particulars was specifically made. 
It was not complied with as required by Ark. Stat. Ann. § 
43-1006. Therefore, it was prejudicial error to fail to 
furnish the appellants with a bill of particulars. 

(emphasis ours). In Bliss, the appellants were charged by 
separate informations with the rape of the minor child by sexual 
intercourse or deviate sexual activity. The trial court heard 
appellants' motion for a bill of particulars in a pretrial hearing 
wherein appellants sought to determine which part of the Arkan-
sas rape statute was involved as to each of the appellants. The trial 
court there apparently denied this motion and during trial 
appellants moved for a directed verdict and made a motion to 
dismiss. These motions were also denied and the jury was 
instructed on both sexual intercourse and deviate sexual activity. 
The instructions and verdict forms did not indicate which offense 
each appellant was found guilty of. On appeal the appellants 
contended they were prejudiced by the failure of the state to 
furnish a bill of particulars and the supreme court agreed. 

121 We believe the facts in the case at bar and those in Bliss 
are distinguishable but we do not believe that Bliss stands for the 
proposition that a reversal is mandated upon the state's technical 
failure to file a formal answer to the motion for a bill of 
particulars. The supreme court, in a long line of cases, has upheld 
the denial of requests for bills of particulars and Bliss does not 
purport to overturn prior law in this regard. See Silas v. State, 
232 Ark. 248, 337 S.W.2d 644 (1960), cert. denied,.365 U.S. 821 
(1961); Haller v. State, 217 Ark. 646, 232 S.W.2d 829 (1950); 
Bryant v. State, 208 Ark. 192, 185 S.W.2d 280 (1945); Brock-
elhurst v. State, 195 Ark. 67,111 S.W.2d 527 (1937). 

This court's decision in Masingill V. State, 7 Ark. App. 90, 
644 S.W.2d 614 (1983), is also distinguishable. In Masingill, we 
reversed the appellant's conviction of tampering with physical 
evidence based upon the fact that the prosecutor had not only
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failed to comply properly with the appellant's discovery motion 
but also, he improperly withheld details of the alleged crime 
which should have been set out in the state's bill of particulars. 
The withholding of details of the crime there clearly served to 
frustrate the appellant's defense preparation. 

13, 4] In the case at bar, it is clear from the information 
quoted above that it set out in detail the act or acts upon which the 
state would rely for a conviction and contained all of the necessary 
requirements. Appellant had a bill of particulars in the informa-
tion upon which he was tried and it would have been a useless 
thing to require another. Furthermore, appellant has failed to 
demonstrate how he was prejudiced by the state's technical 
failure to file a formal answer to appellant's motion for a bill of 
particulars. The supreme court has recently held in Berna v. 
State, 282 Ark. 563, 670 S.W.2d 434 (1984), cert. denied, 105 
S.Ct. 1847 (1985), that some prejudice must be shown in order to 
find grounds to reverse a conviction. It is no longer presumed that, 
simply because an error is committed, it is prejudicial error. The 
trial court, therefore, properly denied this request. 

Appellant also challenges the trial court's instruction on first 
degree sexual abuse on the basis that that instruction contained 
an additional element separate and distinct from the element 
required for attempted rape. 

The record reflects that Gina Wright, the victim, drove to the 
apartment of her boyfriend, Johnny Howard, at approximately 
3:00 a.m. on April 7, 1984. Upon her arrival, she got out of her 
vehicle. Appellant's truck blocked her way and Wright testified 
that appellant offered her money for sexual favors. When she 
refused, appellant slapped her, grabbed her by the neck and 
forced her back into her car. Appellant took the victim's shirt off 
and pulled her brassiere down to her waist. He also unzipped and 
unsnapped her pants. Appellant fondled the victim's breasts and 
announced his plan to have sexual intercourse with her. The 
victim's screaming alarmed her boyfriend and he emerged from 
his apartment armed with a handgun. The victim and her 
boyfriend managed to record appellant's license plate number. 
Appellant subsequently provided the police with an exculpatory 
statement, claiming primarily that he had not known what he was 
doing at the time due to a high degree of intoxication.
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[5, 61 An offense is a lesser included offense of another if 
the two are of the same generic class and the lesser is proven by a 
finding of the same or less than all of the elements of the greater. 
Ark. Stat. Ann. § 41-105(2)(a) (Repl. 1977); Thompson v. State, 
284 Ark. 403, 682 S.W.2d 742 (1985). In Caton & Headley v. 
State, 252 Ark. 420, 479 S.W.2d 537 (1972), the supreme court 
held it was not reversible error to refuse to instruct the jury on 
shoplifting when the appellant was charged with grand larceny. 
In so holding, the court noted that the information did not charge 
that the merchandise taken was offered for sale by a store. The 
court stated: 

Where the indictment for a greater offense does not 
contain allegations of all the ingredients of the lesser 
offense, a conviction of the lesser cannot be sustained, even 
though the evidence may supply the missing element. 

Id. at 429, 479 S.W.2d at 543. See also Henderson v. State, 286 
Ark. 4, 688 S.W.2d 734 (1985). 

[7-9] Attempt to commit rape is established by proof of 
conduct constituting a substantial step in a course of conduct that 
is intended to result in the commission of rape. "Sexual inter-
course" means penetration, however slight, of a vagina by a penis. 
Ark. Stat. Ann. § 41-1801(9) (Supp. 1985). "Deviate sexual 
activity" means any act of sexual gratification involving the 
penetration, however slight, of the anus or mouth of one person by 
the penis of another person or the penetration, however slight, of 
the vagina or anus of one person by any body member or foreign 
instrument manipulated by another person. Ark. Stat. Ann. § 41- 
1801 (1)(a) and (b) (Supp. 1985). Sexual abuse in the first degree 
requires proof of sexual contact by forcible compulsion. Ark. 
Stat. Ann. § 41-1818(1)(a) (Repl. 1977). "Sexual contact" 
means any act of sexual gratification involving the touching of the 
sex organs or anus of a person, or the breast of a female. Ark. Stat. 
Ann. § 41-1801(8) (Repl. 1977). 

In Wood y . . State, 287 Ark. 203,697 S.W.2d 884 (1985), the 
Arkansas Supreme Court held there is only one crime of rape 
under Ark. Stat. Ann. § 41-1803. Wood had been charged with 
rape by sexual intercourse. At the trial he changed his story by 
saying he had merely fingered the victim instead of having sexual 
intercourse with her. The state was allowed to amend the
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information charging rape either by sexual intercourse or deviate 
sexual activity. The trial court instructed the jury that the state 
had the burden of proving rape by either sexual intercourse or 
deviate sexual activity. The supreme court there said "[t] he 
amendment did not change the nature or degree of the crime." Id. 
at 204, 697 S.W.2d at 886. 

Appellant argues that attempted rape does not necessarily 
involve the touching of female breasts and the jury was therefore 
erroneously instructed on a charge which required an additional 
element separate and distinct from the elements•required for 
attempted rape. We find this argument without merit. 

[11 09 1111] We hold that sexual abuse in the first degree is a 
lesser included offense of attempted rape and the trial court 
properly instructed the jury on sexual abuse in the first degree 
over appellant's objection. It is clear that the two are of the same 
generic class and that sexual abuse in the first degree is proven by 
a finding of the same or less than all of the elements of rape. 
Furthermore, the indictment for attempted rape contained alle-
gations of all the ingredients of sexual abuse in the first degree. 
Both offenses contain the element of forcible compulsion and the 
sexual acts of each overlap and contain the same ingredients. 
Both sexual intercourse and deviate sexual activity necessarily 
involve the touching of sexual organs and/or the anus of another. 
Therefore, there are no missing ingredients when the indictment 
is compared with the elements of the lesser included offense in the 
case at bar. 

Affirmed. 
CRACRAFT, C.J., and COOPER, J., agree.


