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1. CRIMINAL PROCEDURE — PROOF CUSTODIAL STATEMENT VOLUN-
TARY — BURDEN ON THE STATE. — It is the duty of the state to prove
by a preponderance of the evidence that a custodial statement was
voluntarily given.

2. APPEAL & ERROR — REVIEW OF VOLUNTARINESS OF A CONFESSION.
— In ascertaining on appeal the voluntariness of a confession, the
appellate court makes an independent determination based upon
the totality of the circumstances, resolving all doubts in favor of
individual rights and constitutional safeguards, and, after doing so,
it affirms the trial court’s finding unless clearly against the
preponderance of the evidence.

3. EVIDENCE — HEARSAY EXCEPTION — PUBLIC RECORDS. — Ark.
Unif. R. Evid. 803(8) provides the following hearsay exception even
though the declarant is available as a witness: To the extent not
otherwise provided in this paragraph, records, reports, statements,
or data compilations in any form of a public office or agency setting
forth its regularly conducted and regularly recorded activities, or
matters observed pursuant to duty imposed by law and as to which
there was a duty to report, or factual findings resulting from an
investigation made pursuant to authority granted by law.

4. CRIMINAL LAW — BURGLARY. — A person commits burglary if he
enters or remains unlawfully in an occupiable structure of another
person with the purpose of committing therein any offense punisha-
ble by imprisonment. [Ark. Stat. Ann. § 41-2002 (Repl. 1977).]

S. CRIMINAL LAW — BURGLARY — “ENTER OR REMAIN UNLAW-
FULLY” DEFINED. — “Enter or remain unlawfully” means to enter
or remain in or upon premises when not licensed or privileged to do
so. [Ark. Stat. Ann. § 41-2001(3) (Repl. 1977).]

6. CRIMINAL LAW — BURGLARY — LICENSE TO RETRIEVE TOOLS NOT
LICENSE TO STEAL. — Appellant’s license or privilege to go into one
section of the courthouse for the purpose of retrieving his tools did
not authorize him to go into other unauthorized areas for the
purpose of committing theft.

7. CRIMINAL LAW — CRIMINAL TRESPASS. — A person commits
criminal trespass if he purposely enters or remains unlawfully in or
upon a vehicle or the premises of another. [Ark. Stat. Ann. § 41-




118 LEFLORE v. STATE [17
Cite as 17 Ark. App. 117 (1986)

2004 (Repl. 1977).]

8. JURY INSTRUCTIONS — REVERSIBLE ERROR TO REFUSE TO GIVE
CORRECT INSTRUCTION ON LESSER INCLUDED OFFENSE WHEN BASIS
EXISTS. — It is reversible error to refuse to give a correct instruction
on a lesser included offense and its punishment when there is
testimony furnishing a reasonable basis on which the accused may
be found guilty of the lesser offense.

9. JURYINSTRUCTIONS — LESSER INCLUDED OFFENSE — NO REASONA-
BLE BASIS FOR INSTRUCTION. — Where there is no evidence tending
to disprove one of the elements of the larger offense the court is not
required to instruct on the lesser one because absent such evidence
there is no reasonable basis for finding an accused guilty of the
lesser offense.

10. JURY INSTRUCTIONS — SLIGHT EVIDENCE OF LESSER INCLUDED
OFFENSE. — Where there is the slightest evidence tending to
disprove one of the elements of the larger offense, it is error to refuse
to give an instruction on the lesser included one.

11. CRIMINAL LAW — THEFT — BURDEN OF PROVING VALUE ON THE
STATE. — The state has the burden of proving value.

12. CRIMINAL LAW — THEFT — PROOF OF VALUE. — Value testimony
must be based on facts in order to constitute substantial evidence,
and testimony based on conclusions or hearsay is not substantial
evidence.

13. CRIMINAL LAW — THEFT — “VALUE” DEFINED. — “Value” means
in the case of written instruments, other than those having a readily
ascertainable market value, the greatest amount of economic loss
that the owner might reasonably suffer by virtue of the loss of the
written instrument, if the written instrument is other than evidence
of a debt. [Ark. Stat. Ann. § 41-2201(11)(c)(ii) (Repl. 1977).]

14. CRIMINAL LAW — THEFT OF PROPERTY — PUNISHMENT. — Theft of
property is a class B felony if the value of the property is $2,500 or
more, but it is a class C felony where the property is valued at more
than $200 but less than $2,500. [Ark. Stat. Ann. §§ 41-
2203(2)(a)(i) and (2)(b)(i) (Supp. 1985).]

15. CRIMINAL LAW ~— THEFT — VALUE OF CHECKS. — Although checks
do not have a readily ascertainable market value, they can be valued
for purposes of the theft of property statute under Ark. Stat. Ann.
§ 41-2201(11)(c)(ii).

16. CRIMINAL LAW — THEFT OF PROPERTY — MISDEMEANOR. — Theft
of property of less than $200 value is a class A misdemeanor. [Ark.
Stat. Ann. § 41-2203(2)(d) (Supp. 1985).]

Appeal from Sebastian Circuit Court; Don Langston, Judge;
affirmed.
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John W. Settle, by: J. Fred Hart, Jr., for appellant.

Steve Clark, Att’y Gen., by: Jerome T. Kearney, Asst. Att’y
Gen., for appellee.

DonaLD L. CorsiN, Judge. Appellant, John LeFlore, was
charged and convicted of committing the offenses of burglary and
theft of property by a Sebastian County jury and sentenced to
concurrent terms of five years with three years suspended. We
find no merit to appellant’s six points for reversal and affirm.

Appellant first contends that the trial court erroneously
permitted the introduction of his confession into evidence. The
record reflects that between April 19, 1984, and April 23,1984, a
bank bag containing $4,675.20 was removed from a safe in the
municipal clerk’s office of the Sebastian County Courthouse.
Appellant was a maintenance worker for Sebastian County and
had been so employed for approximately two years. Appellant
was subsequently questioned about the burglary and theft by the
police and gave a detailed confession. He testified at his trial to
essentially the same facts as were contained in his confession.
Appellant argues that his confession was not voluntary and that
the . trial court erred in denying his motion to suppress the
confession.

Detective Larry Hammond testified that he read the Mi-
randa warning to appellant and that appellant signed the Waiver
of Rights form before being interviewed. Appellant did not have
any questions, did not appear to be under the influence of alcohol
or drugs, did not ask for an attorney and did not ask the officers to
cease their questioning of him. Appellant initially denied any
participation in the crime. Hammond suggested that appellant
take a polygraph examination to which appellant agreed. Appel-
lant was advised of his rights prior to the exam. Appellant
dictated a three-page statement which Hammond typed after
appellant was informed of the results of the polygraph examina-
tion. Hammond testified that nothing was offered appellant in
exchange for submitting to the polygraph examination and that
appellant was not threatened or coerced to give a statement.
Hammond estimated that appellant was in custody for approxi-
mately five hours but was not questioned continuously during this
period of time.
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Appellant testified that he was advised on Monday by Bobby
Collins, an employee of Sebastian County, that he should return
to the courthouse. Upon his arrival there at approximately 10:00
a.m., he was informed that there was money missing and
detectives wanted to interview him. Appellant was advised of his
rights and he denied any involvement. He was told he could go to
lunch and appellant went to the snack bar in the courthouse. He
was subsequently told that the detectives wanted to interview him
and the questioning began again at approximately 1:00 p.m.
Appellant stated that Detective Chapman told appellant that it
would be better for him to admit to the crime and produce the
money and checks. He was not offered a specific deal. A
polygraph examination was mentioned and appellant agreed to
take it. He was informed following the test that the test revealed
that appellant was not telling the truth. Appellant gave a
statement and did not recall being advised of his rights again. He
stated that he admitted to committing the offense because he
knew that the officers had already interviewed his wife and he did
not want her brought into it. Appellant admitted that he never
asked for an attorney or for the questioning to stop and was not
threatened or beaten. Appellant testified that he had read his
statement and that it was fairly accurate.

Appellant LeFlore stated that he had been drinking all
weekend prior to the questioning and that he was a diabetic. He
had an 11th grade education. He further stated that if he drank,
the insulin did not metabolize the liquor and that he was still
feeling the effects of the three-day drunk on the Monday he was
questioned. Appellant testified that in this condition he was not
clear-headed and was more susceptible to pressure. He admitted
that he had not drank in the twelve hours preceding his
questioning.

Bobby Collins testified that he spoke to appellant the day
appellant was questioned about the theft. He stated that appel-
lant appeared clear-headed to him and did not smell of alcohol.

[1,2] Itiswellsettled that itistheduty of the state to prove
by a preponderance of the evidence that a custodial statement was
voluntarily given. Richardsonv. State, 274 Ark.473,625S.W.2d
504 (1981). In ascertaining on appeal the voluntariness of a
confession, we make an independent determination based upon
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the totality of the circumstances, resolving all doubts in favor of
individual rights and constitutional safeguards, and, after doing
so, we affirm the trial court’s finding unless clearly against the
preponderance of the evidence. Thomersonv. State, 274 Ark. 17,
621 S.W.2d 690 (1981).

Under the totality of the circumstances existing in this case,
we are unable to say that the state has failed to meet its burden of
proof by showing through a preponderance of the evidence that
appellant’s statement was not voluntarily made. Therefore, we
hold the trial court’s denial of appellant’s motion to suppress and
the introduction of the statement did not constitute error.

Appellant’s second assignment of error concerns the admis-
sion of testimony by a deputy municipal clerk as to the amount
taken from the safe. He argues that the testimony of Susan Pierce
and the records of the municipal court clerk’s office “indicate a
lack of trustworthiness” and should not have been admitted. The
witness testified that she was an employee in the clerk’s office at
the time the money was stolen and that she and another clerk had
closed the office on the Thursday night before Good Friday. She
further testified that when they arrived for work on the following
Monday, they noticed that $4,675.20 was missing from the safe.
Her tabulation of that amount came from the record of receipts
regularly kept by the clerk’s office in its daily course of business.
She stated that she made most of the entries she referred to and
that she had equal access to the records as did the clerk or
custodian.

[3] Appellant contends that the admission of this evidence
was not harmless error and that his conviction should be reversed
and a new trial held on this basis. We do not agree. Ark. Unif. R.
Evid. 803(8) provides the following hearsay exception even
though the declarant is available as a witness:

To the extent not otherwise provided in this paragraph,
records, reports, statements, or data compilations in any
form of a public office or agency setting forth its regularly
conducted and regularly recorded activities, or matters
observed pursuant to duty imposed by law and as to which
there was a duty to report, or factual findings resuiting
from an investigation made pursuant to authority granted
by law.
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It is evident in the case at bar that the witness’s testimony was
clearly admissible pursuant to Rule 803(8) and the trial court did
not err in admitting this evidence.

[4] Appellant contends on appeal that there was insuffi-
cient evidence to sustain his conviction of burglary. A person
commits burglary if he enters or remains unlawfully in an
occupiable structure of another person with the purpose of
committing therein any offense punishable by imprisonment.
Ark. Stat. Ann. § 41-2002 (Repl. 1977). The essence of appel-
lant’s argument here is that the state failed to prove appellant
either entered or remained unlawfully in the courthouse. We find
no merit to this contention.

The record reflects that on April 19 and 20, 1984, mainte-
nance work was done at the courthouse. The maintenance
supervisor, Bobby Collins, testified that appellant and two trust-
ees painted the municipal clerk’s office and completed the work on
Saturday. At approximately 1:00 a.m. on Sunday, appellant went
to Collins’ house and asked to borrow his key to retrieve some
tools appellant had left in the office. Collins stated that appellant
returned in about ten or fifteen minutes.

From the statement appellant gave the police and from his
testimony at trial, it is clear that appellant drove to the courthouse
early Sunday morning and opened the safe. He placed the bank
bag under his shirt and retrieved his tools in the maintenance
office. He subsequently lost the bank bag after spending approxi-
mately $50 contained in it. On cross-examination, appellant
stated that he knew taking the money was wrong and that he
originally borrowed the keys to retrieve his tools but had been
thinking about the money as well.

[S,6) He argues that his entry into the municipal clerk’s
office was not unlawful because he had been given the keys and
the very nature of the work he performed required that it be
lawful for him to make such an entry. “Enter or remain
unlawfully” means to enter or remain in or upon premises when
not licensed or privileged to do so. Ark. Stat. Ann. § 41-2001(3)
(Repl. 1977). We agree with appellee’s statement that appel-
lant’s license or privilege to go into one section of the courthouse
for the purpose of retrieving his tools did not authorize him to go
into other unauthorized areas for the purpose of committing
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theft. His license or privilege ended when he completed or failed
to complete the purpose for which his license was granted to enter
the maintenance office. See Sims v. State, 272 Ark. 308, 613
S.W.2d 820 (1981). We hold that there is substantial evidence to
support appellant’s burglary conviction.

[7] Appellantalso alleges error in the trial court’s refusal to
instruct the jury on the lesser included offense of criminal
trespass. He contends that since he raised the affirmative defense
of intoxication, it was within the power of the jury to find that he
was so intoxicated that he could not form the requisite intent to
commit burglary. A person commits criminal trespass if he
purposely enters or remains unlawfully in or upon a vehicle or the
premises of another person. Ark. Stat. Ann. § 41-2004 (Repl.
1977).

[8-10] It is reversible error to refuse to give a correct
instruction on a lesser included offense and its punishment when
there is testimony furnishing a reasonable basis on which the
~ accused may be found guilty of the lesser offense. Glover v. State,
273 Ark. 376, 619 S.W.2d 629 (1981). Where there is no
evidence tending to disprove one of the elements of the larger
offense the court is not required to instruct on the lesser one
because absent such evidence there is no reasonable basis for
finding an accused guilty of the lesser offense. In this type of case
the jury must find the defendant guilty either of the offense
charged or nothing. Fiskv. State, 5 Ark. App. 5,631 S.W.2d 626
(1982). Where, however, there is the slightest evidence tending to
disprove one of the elements of the larger offense, it is error to
refuse to give an instruction on the lesser included one. Brewer v.
State, 271 Ark. 254, 608 S.W.2d 363 (1980).

We conclude that it was not prejudicial error by the court in
the case at bar to refuse to give the proffered instruction on
criminal trespass in view of appellant’s admission on the stand
and in his statement that he intended to go to the courthouse to
steal the money before he actually got there. See also Robinsonv.
State, 7 Ark. App. 209, 646 S.W.2d 714 (1983).

[11-13] Appellant argues that the state failed to prove that
the value of the property taken was in excess of $200. He contends
that because the state did not prove which portion of the
$4,675.20 in receipts taken by him was cash as opposed to checks,
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he is entitled to a conviction of misdemeanor theft only. This
argument is also without merit. It is well settled that the state has
the burden of proving value. Robinsonv. State, 10 Ark. App. 423,
664 S.W.2d 890 (1984), citing Lee v. State, 264 Ark. 384, 571
S.W.2d 603 (1978). Furthermore, value testimony must be based
on facts in order to constitute substantial evidence, and testimony
based on conclusions or hearsay is not substantial evidence.
Hughes v. State, 3 Ark. App. 275, 625 S.W.2d 547 (1981).
“Value” means in the case of written instruments, other than
those having a readily ascertainable market value, the greatest
amount of economic loss that the owner might reasonably suffer
by virtue of the loss of the written instrument, if the written
instrument is other than evidence of a debt. Ark. Stat. Ann. § 41-
2201(11)(c)(ii) (Repl. 1977).

[14] Inthecaseat bar the record reflects that appellant was
charged and convicted of committing the offense of class B felony
theft of property. Theft of property is a class B felony if the value
of the property is $2,500 or more. Ark. Stat. Ann. § 41-
2203(2)(a)(i) (Supp. 1985). As previously noted appellant ar-
gues that the state failed to prove the value of the property taken
was in excess of $200. Theft of property is a class C felony where
the property is valued at more than $200 but less than $2,500.
Ark. Stat. Ann. § 41-2203(2)(b)(i) (Supp. 1985). Appellant’s
argument is couched in terms of class C felony theft of property
and is addressed by appellee on that basis as well. We will,
however, address this assignment of error on the basis of whether
or not the state proved the value of the property taken was in
excess of $2,500.

Appellant does not contest that $4,675.20 in receipts was
actually taken by him but asserts that the lack of certainty as to
the type of receipts making up the $4,675.20 entitled him to a
misdemeanor theft conviction instead of felony theft conviction.
Susan Pierce, the deputy municipal clerk, testified from the daily
journal sheets of her office which were entered in evidence that
$4,675.20 was received on April 19, 1984. She further stated that
of that amount, $842.45 was collected in fees for the state and
$3,632.75 was collected in fees for the city. Pierce was unable to
state from the daily journal sheets how much of the total amount
was made up of cash or checks. She also testified that the money
had not been recovered or returned to her office and that the
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checks were never made good.

[15] We believe the above constitutes substantial evidence
of valuein excess of $2,500 and we cannot say that the state failed
to meet its burden of proof in this regard. In addition, we agree
with appellee that although checks do not have a readily ascer-
tainable market value, they can be valued for purposes of the theft
of property statute under Ark. Stat. Ann. § 41-2201(11)(c)(ii).

[16] Finally, appellant alleges as error the trial court’s
refusal to instruct the jury on the lesser included offense of
misdemeanor theft of property. Theft of property of less than
$200 value is a class A misdemeanor. Ark. Stat. Ann. § 41-
2203(2)(d) (Supp. 1985). The evidence adduced established that
the municipal clerk’s office was deprived of property valued at
$4,675.20. There was no evidence tending to disprove one of the
elements of class B felony theft of property and the trial court
properly refused to instruct the jury on misdemeanor theft of
property. Accordingly, we find no merit to this argument.

Affirmed.

CraAcCrAFT, C.J., and GLAZE, J., agree.




