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CRIMINAL PROCEDURE — REVOCATION HEARINGS — SIXTY-DAY LIMIT.
—- Although Ark. Stat. Ann. § 41-1209(2) (Repl. 1977) requires
revocation hearings to be held within a reasonable period of time,
not to exceed sixty days, after the defendant’s arrest, the period of
time the defendant was unavailable for trial because he was held in
another state is “excludable” from the sixty days since there is
evidence that appellant did not promptly waive extradition and no
evidence that the six-day delay was caused by neglect on the part of
the State of Arkansas.

Appeal from Polk Circuit Court; Gayle Ford, Judge;
affirmed.

Bob Keeter, for appellant.

Steve Clark, Att’y Gen., by: Mary Beth Sudduth, Asst.
Att’y Gen., for appellee.

MELVIN MAYFIELD, Judge. In July of 1984, appellant pled
guilty to a charge of violating Ark. Stat. Ann. § 41-2304 (Repl.
1977), defrauding a secured creditor. Imposition of sentence was
suspended and appellant was placed on probation for five years.
In September of 1984, the state filed a petition for revocation of
appellant’s probation and a bench warrant was issued for his
arrest. The petition alleged numerous violations of the probation
conditions, including failure to keep the probation officer advised
of appellant’s changes of address.

On November 14, 1984, the appellant was arrested in Texas
as a “fugitive from justice.” On November 20, 1984, he was
picked up in Texas by the Arkansas authorities and taken to the
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Polk County, Arkansas, jail.

A hearing on the petition for revocation was originally
scheduled for January 9, 1985, but at the state’s request, the
hearing was continued until January 16, 1985. On January 15,
the appellant filed a motion to dismiss based on Ark. Stat. Ann. §
41-1209(2) (Repl. 1977), which requires revocation hearings to
be held “within a reasonable period of time, not to exceed sixty
days, after the defendant’s arrest.” At the hearing on January 16,
the court denied the appellant’s motion to dismiss, found that
appellant had violated six conditions of his probation, and
sentenced the appellant to five years imprisonment.

On appeal, the appellant argues that the trial court erred
when it failed to grant his motion to dismiss since the revocation
hearing was not held within sixty days after his arrest on
November 14, 1984, as required by Ark. Stat. Ann. § 41-1209(2).
In response, the state argues that the sixty-day limitation did not
begin to run until November 20, 1984, the day appellant was
returned to Arkansas. The state characterizes the six days after
appellant’s arrest in Texas on November 14 as an “excludable
period of time” from the sixty-day limitation because for those six
days appellant was unavailable for trial.

We agree with the state. The Arkansas Supreme Court has
expressed its willingness to look to the provisions of A.R.Cr.P.
Rule 28.3 for guidance in computing excludable periods of time
from the sixty-day limitation required for revocation hearings.
See Lark v. State, 276 Ark. 441, 637 S.W.2d 529 (1982). Rule
28.3 provides in part:

The following periods shall be excluded in computing the
time for trial:

(¢) The period of delay resulting from the absence or
unavailability of the defendant. A defendant shall be
considered absent whenever his whereabouts are unknown.
A defendant shall also be considered unavailable whenever
his whereabouts are known but his presence for the trial
cannot be obtained or he resists being returned to the state
for trial.
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[1] Wethinkthe court was correct in finding that appellant
was unavailable for trial while he was in the custody of the Texas
authorities as there is no evidence that the six-day delay before
appellant was returned to Arkansas was caused by neglect on the
part of the State of Arkansas. To the contrary, the record
indicates that a fugitive bond was set by a court in Texas and that
this procedure would not have been necessary if appellant had
promptly waived extradition to Arkansas. Thus, it would appear
that any delay in returning appellant to Arkansas was caused by
the appellant. His hearing was held within sixty days of his return
and we think the trial court correctly denied his motion to dismiss.

Affirmed.

CrACRAFT, C.J., and CLONINGER, J., agree.




