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1. CRIMINAL LAW — ENTRAPMENT — AFFIRMATIVE DEFENSE. —
Entrapmentis an affirmative defense which must be proved by
a preponderance of the evidence. [Ark. Stat. Ann. § 41-110
(Repl. 1977).]

2. CRIMINAL LAW — ENTRAPMENT DEFINED. — Entrapment exists
where the criminal designs originate not with the accused, but
with the officer of the law, and the accused is lured into the
commission of an unlawful act by persuasion, deceitful
representation or inducement by the officers.

3. CRIMINAL LAW — ENTRAPMENT — INSUFFICIENT PROOF TO
SUPPORT JURY INSTRUCTION ON ENTRAPMENT. — Where appel-
lant requested a jury instruction on entrapment but did not
put on any proof, and the officer testified that he did not
induce appellant’s actions, the middleman was not working
as a true informant since he did not know the officer was a
policeman, the officer had observed appellant and the
middleman in similar illegal activity in the past, and there
was no evidence that the officer promised anything to the
middleman in exchange for his cooperation, there was no
evidence before the jury which would give rise to the defense of
entrapment.

4. JURY INSTRUCTIONS — WHEN INSTRUCTION SHOULD BE GIVEN.
—Instructions in the law should be given to the jury if there is
evidence to support the giving of that instruction, but where
no evidence exists to support the giving of an instruction, it is
not error to refuse to give it.

5. CRIMINAL LAW — WHICH LAW GOVERNS. — The substantive law
in effect as of the date of the offense governs.

6. CRIMINAL LAW — SENTENCE ENHANCEMENT — FINAL CONVIC-
TION. — Even though appellant is seeking post-conviction
relief in two of his convictions and is directly appealing the
other one, the appellant’s three convictions, for enhancement
purposes, are final.

Appeal from Miller Circuit Court; Phillip B. Purifoy,
Judge; affirmed.
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James R. CooPER, Judge. The appellant was charged
with the delivery of a controlled substance, and the State also
charged that his sentence should be enhanced because he was
a habitual offender, having been convicted of two or more
felonies. The jury found the appellant guilty of the offense '
charged, determined that he was a habitual offender, and
sentenced him to twenty years in the Arkansas Department
of Correction. From that decision, comes this appeal.

For reversal, the appellant first argues that the trial
court erred in refusing to instruct the jury on this affirmtive
defense of entrapment. We must review the facts.

In the spring of 1983, Officer Jimmy Morris of the
Arkansas State Police was participating in an undercover
operation designed to purchase drugs in the Texarkana area.
In the course of this investigation, Officer Morris made
contact with Anthony Scott, who agreed to arrange for
Morris to make a buy. The record reflects that Scott was not
aware of Officer Morris’ status as a police officer, that he was
not paid for his efforts, and that no promises were made to
induce him to cooperate with the police. On March 1, 1983,
Scott and the appellant went to a motel room in Texarkana
which was occupied by Officer Morris, and, according to the
police officer’s testimony, the appellant sold him one-fourth
of a pound of marijuana for $278.00. The substance was
identified as marijuana by a chemist from the Arkansas State
Crime lab. The appellant did not put on any proof, but he
did request that the trial court instruct the jury on the
affirmative defense of entrapment. The court refused, noting
that there was no evidence before the jury which would give
rise to the defense of entrapment. We agree with the trial
court’s decision.

Entrapment is an affirmative defense which must be
proved by a preponderance of the evidence. Ark. Stat. Ann.,
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Section 41-110 (Repl. 1977); Walls v. State, 8 Ark. App. 315,
652S.W.2d 37 (1983). “Entrapment exists where the criminal
designs originate not with the accused, but with the officers
of the law, and the accused-is lured into the commission of
an unlawful act by persuasion, deceitful representation or
inducement by the officers..” Sweat v. State, 5 Ark. App. 284,

635 S.W.2d 296 (1982). Officer Morris’ testimony was

insufficient to require that the jury be instructed on entrap-
ment. He testified that he did not induce the appellant’s
actions, but that the appellant was at all times willing to
engage in the sale of marijuana. The appellant’s argument
1s premised on the allegation that Officer Morris, acting in
concert with Anthony Scott, concocted a plan to induce the
appellant to sell marijuana to Morris. The argument clearly
is without merit, since Scott was not working with Officer
Morris as a true informant, paid or not, since he did not
know Morris’ true identity. There is no evidence that Officer
Morris promised anything to Scott in exchange for his
cooperation, and it is worth noting that Morris had observed
theappellant and Scott engaged in similar illegal activity in
the past. In fact, Scott was later convicted of delivery of
marijuana himself. The appellant offered no evidence
which supported his claimed affirmative defense, and he has
failed to sustain his burden of proof.

Instructions in the law should be given to the jury if
there is evidence to support the giving of that instruction,
Lucas v. State, 5 Ark. App. 168, 634 S.W.2d 145 (1982), but
where no evidence exists to support the giving of an
instruction, it is not error to refuse to giveit. Blaneyv. State,
280 Ark. 253, 657 S.W.2d 531 (1983).

Secondly, the appellant argues that the trial court erred
in applying the habitual criminal statutes, Ark. Stat. Ann.,
Section 41-1001 et seq., (Supp. 1981), to him, because his
prior convictions were on appeal at the time of sentencing.
The delivery of the marijuana in the case at bar occurred on
March 1, 1983, and the enhanced punishment statute
applicable to this crime was the 1981 amendment to the
statute, as the substantive law in effect as of the date of the
offense governs. Smith v. State, 277 Ark. 64, 639 S.W.2d 348
(1982). The State’s amended information alleged that the
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appellant had two or more prior convictions, and, according
to the applicable statute, the State was required to prove that
he had more.than two convictions. Of the appeliant’s three
convictions, two are appealed under A.R.Cr.P., Rule 37,
seeking post-conviction relief, and the other conviction is a
direct appeal to this Court. The appellant argues that, since
his convictions are on appeal, they are not final, and,
therefore cannot be used to enhance his punishment. We
disagree. : '

Adopting the theory advanced by the appellant would
result, as a practical matter, in rarely ever being able to apply
‘the habitual criminal statutes, since criminal defendants
have numerous avenues through which to seek relief,
including direct appeal, petitions under Rule 87, and federal
habeas corpus petitions. We do not believe that the
legislature intended the result urged by the appellant. For
enhancement purposes, the appellant’s three convictions,
though pending on some sort of appeal, were final. See,
Rogersv.U.S., 325 F.2d 485 (C.A., 10th Cir. 1963); Jackson v.
State, 418 So. 2d 827 (Miss. 1982); People v. District Court,
Etc., 559 P.2d 235 (Colo. 1977); Sutton v. State, 519 S.W.2d
422 (Tex. Crim. 1975); People v. Sarnblad, 26 Cal. App. 3d
801, 103 Cal. Rptr. 211 (1972).

Affirmed.

CrACRAFT, C.J., and CLONINGER, J., agree.




