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1. HUSBAND & WIFE — TRANSFER OF PROPERTY TO DOMINANT
PARTY — COERCION PRESUMED. ~— Once one spouse has shown
that a confidential relationship existed with the other, and
that the other was the dominant party in therelationship, it is
presumed that a transfer of property from the former to the
latter was invalid due to coercion and undue influence.

2. HUSBAND & WIFE — BURDEN OF REBUTTING PRESUMPTION OF
COERCION ON TRANSFEREE SPOUSE. — The spouse to whom the
property is transferred bears the burden of rebutting the
presumption by producing evidence showing that the trans-
fers of property were freely and voluntarily executed.

3. APPEAL & ERROR — REVIEW OF CHANCERY CASES DE NOVO. —
Although chancery cases are reviewed de novo, the chan-
cellor’s findings will not be reversed unless they are clearly
erroneous or clearly against the preponderance of the
evidence, giving due regard to the opportunity of the
chancellor to judge the credibility of the witnesses. [Ark. R.
Civ. P. 52(a).]

4. GIFTS — HUSBAND GAVE QUITCLAIM DEED TO THEIR RESIDENCE
TO HIS WIFE. — Where the evidence showed that the parties
owned their home by the entirety, the husband left the state,
the wife had a quitclaim deed to the residence prepared and
sent to him, and he executed the deed and returned it, there
was ample evidence of an actual delivery of the subject matter
of the gift with a clear intent to make an immediate, uncon-
ditional and final gift accompanied by an intent to release all
future dominion and control.

5. DIVORCE — MARITAL PROPERTY — GIFTS. — A gift acquired by
either spouse subsequent to the marriage is excluded from the
definition of marital property by the provisions of Ark. Stat.
Ann. § 34-1213(B)(1) (Supp. 1983).

6. APPEAL & ERROR — DECISION AFFIRMED IF CORRECT FOR ANY
REASON. — If the decision of the trial judge is correct for any
reason the appellate court will not reverse his decision.

7. DIVORCE — AWARD OF ALL PROPERTY TO WIFE UPHELD., —
Where the evidence showed that when the husband first left he
took half of the couple’s funds with him and his wife put the




64 Lyons v. LYons (13
Cite as 13 Ark. App. 63 (1984)

remaining funds in a separate account; the husband left again
the next year with the stated intent never to return to Arkansas;
and the husband wrote his wife indicating that he was never
coming back to Arkansas and that he had no interest in the
disposition of the personal property, the finding of the
chancellor that the personal property had been abandoned
and his award of all the property to the wife, are supported by
substantial evidence.

Appeal from Pulaski Chancery Court, Second Division;
John Jernigan, Chancellor; affirmed.

Raymond A. Harrill, for appellant.
Virginia (Ginger) Atkinson, for appellee.

LawsoNn CLONINGER, Judge. This appeal arises from a
suit by appellant, Patrick Joseph Lyons, to set aside a deed
from him to his wife, appellee Lois Lyons, on the basis of
fraud, overreaching, undue influence, and harassment by
the wife. Appellant amended his complaint to pray for
divorce on the grounds of three years continuous separation.
At trial, a divorce was awarded appellant. The court found
that appellant had failed to carry his burden of proof and
refused to order the deed set aside. The court held that the
couple’s property was not marital property capable of
division under Ark. Stat. Ann. § 34-1214 (Supp. 1983), and
allowed appellee to retain all the property acqulred during
the course of the marriage.

Appellant argues two points for reversal: (1) The trial
court erred in refusing to set aside the deed; (2) and the trial
court erred in distributing all of the property of the marriage
to appellee. We do not find appellant’s arguments per-
suasive, and we affirm.

For his first point, appellant contends that his mental
condition rendered him susceptible to duress, undue
influence, and overreaching on the part of appellee.
Appellant had, several years earlier, lost his left eye as a
result of an industrial accident. He subsequently lost his job
because of his inability to meet the physical demands of his
employment. Severe depression followed, and appellant left
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his Arkansas home for San Francisco, where he underwent
psychiatric treatment. While he was living in California,
appellee and appellant communicated by telephone and
letter concerning the residence of the parties owned by the
coupleas tenants by the entirety, which appellant eventually
agreed to deed to appellee. A quitclaim deed, prepared at’
appellee’s direction, was sent to appellant, who executed
and returned it to appellee, who recorded it.

Appellant claims that a confidential relationship
existed between him and appellee. We have held that once -
one spouse has shown that a confidential relationship
existed with the other, and that the other was the dominant
party in the relationship, it is presumed that a transfer of
property from the former to the latter was invalid due to
coercion and undue influence. In such a case, the spouse to
whom the property was transferred bears the burden of
rebutting the presumption by producing evidence showing
that the transfers of property were freely and voluntarily
executed. Chrestman v. Chrestman, 4 Ark. App. 281, 630
S.W.2d 60 (1982); Marshall v. Marshall, 271 Ark. 116, 607
S.W.2d 90 (Ark. App: 1980).

In the instant case, however, appellant has failed to
demonstrate the existence of a confidential relationship in
which appellee was the dominant party. The divorce
granted to appellant was based upon evidence that there had
been a three year continuous separation without cohabita-
tion. Beyond that, appellant failed to convince the chan-
cellor that any duress or undue influence was exerted upon
him by appellee. There was evidence that appellant was
depressed, but there was no allegation or proof of incom-
petence. Although we review the record in chancery cases de
novo, we will not reverse the chancellor unless his findings
are clearly erroneous or clearly against the preponderance of
the evidence, giving due regard to the opportunity of the
chancellor to judge the credibility of the witnesses. A.R.C.P.
Rule 52(a); Chrestman v. Chrestman, supra; Andres v.
Andres, 1 Ark. App. 75, 613 S.W.2d 404 (1981). We cannot
say, on the basis of the record before us, that the chancellor’s
findings were clearly against the preponderance of the
evidence or that they were clearly erroneous.
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For his second point, appellant urges that the parties’
residence was marital property which should have been
divided under Ark. Stat. Ann. § 34-1214. We do not agree
with this contention. The property was initially an estate
by the entirety and thus exempt from the statutory scheme.
Appellant testified that he executed the quitclaim deed in
order to get some peace and quiet from appellee’s
demands. The chancellor found that appellant voluntarily
executed the deed, and although the court did not
specifically find that there was a gift intended, it would
have been justified in so doing. There was ample evidence
from which the chancellor could have found that there
was an actual delivery of the subject matter of the gift with
a clear intent to make an immediate, unconditional and
final gift accompanied by an intent to release all future
dominion and control. See Ragland v. Commercial Bank
of Arkansas, 276 Ark. 418, 635 S.W.2d 258 (1982). A gift
acquired by either spouse subsequent to the marriage is
excluded from the definition of martial property by the
provisions of Ark. Stat. Ann. § 34-1214 (B) (1) (Supp.
1983). If the decision of the trial judge is correct for any
reason we will not reverse his decision. White v. Gladden,
6 Ark. App. 299, 641 S.W.2d 738 (1982).

Appellant also argues that the chancellor erred in
failing to recognize appellant’s interest in the personal
property acquired during the marriage. We believe the
trial court acted within the bounds of its discretion.
Evidence had been presented which indicated that appel-
lant had voluntarily relinquished his claim on the various
articles he left in Arkansas when he moved to California.
The chancellor found as follows:

4. There is no basis to require Defendant to
account to Plaintiff for any funds collected by her
from the business or as rental income from 1979
when Plaintiff left until the institution of this
lawsuit, that the Plaintiff first left defendant in May
of 1978 withdrawing one-half of the funds which the
parties had on deposit in Worthen Bank, that the
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defendant thereafter deposited her half into a separate
account, that plaintiff left again in June of 1979 and
with the stated intent never to return to the State of
Arkansas; that thereafter, Defendant remodeled the
dog kennel into a tenant property and used the
proceeds gained from same for her support and
maintenance and to pay joint obligations, the
Plaintiff having sent a total of $500.00 to defendant
from 1979 to date.

5. That all the remaining personal property
accumulated in the marriage was abandoned by the
Plaintiff as reflected from his letters to the Defendant
introduced into evidence as Exhibits 5 in which
Plaintiff indicated he was never coming back to
Arkansas; that he had no interest in the disposition of
the personal property which he had left behind and
that defendant could dispose of it in any manner
she desired. . . .

The findings of the court are supported by the evidence,
and we will not disturb those findings on appeal.

Affirmed.

Coorer and CorsIN, JJ., agree.




