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1. INSURANCE — BURDEN OF PROVING COVERAGE. — The insured or
beneficiary of an insurance policy has the burden of proving.
coverage.

2. INSURANCE — CONDITIONS OF COVERAGE MAY NOT BE WAIVED BY
IMPLICATION. — Conditions going to the coverage or scope of /
the policy, as distinguished from those furnishing a ground
for forfeiture, may not be waived by implication from conduct
or action, without an express agreement to that effect
supported by new consideration.

3. INSURANCE — DOCTRINES OF WAIVER OR ESTOPPEL CANNOT BE
USED TO ENLARGE OR EXTEND COVERAGE. — The doctrine of
waiver or estoppel cannot be given the effect of enlarging or
extending the coverage as defined in the contract of insurance.

4. INSURANCE — NO COVERAGE UNDER THE CIRCUMSTANCES FOR
DEPENDENT. — Where appellant admittedly had an insurance
booklet which defined eligible dependents and provided,
“Each of your eligible Dependents will be covered on the date
you become insured or the date he becomes a Dependent,
whichever is later, provided you have enrolled for benefits for
your Dependents,” and she failed to enroll her son, appellant
did not meet her burden of proving coverage.
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Appeal from Randolph Circuit Court; Andrew G.
Ponder, Judge; affirmed.

Kirby Riffel, for appellant.
Robert H. Crank, for appellee.

Tom GLAZE, Judge. Appellant urges one major issue in
this appeal: whether her employees’ group health insurance .
policy covers an eye injury sustained by her twenty-two-
year-old son, Michael. The trial court decided against
appellant on this issue, and, from our review, we agree,

The essential facts are undisputed. As a result of
appellant’s employment with TRW, Inc., appellant was
eligible for group health insurance under which she could
elect either individual employee coverage only or, for an
additional premium, add her dependents to the policy. In
1974, appellant applied for individual coverage, butin 1979,
she requested dependent coverage, completing an enroll-
ment card, on which she named her husband. Appellee
subsequently approved the husband’s coverage. Appellant
contends that she failed to designate her son, Michael, as a
dependent because she was unaware he was eligible.
Appellee concedes Michael may have been eligible as a
dependent under the terms of the group policy, but denies
coverage for his injury because appellant failed to enroll
or name him as a dependent. Undisputedly, appellant
possessed a 1974 and 1977 Certificate of Insurance which
defined dependents in the same manner as did the 1979
policy when she applied for the additional dependent
coverage. Appellant admits she possessed an insurance
booklet which also defines eligible dependents.! The
booklet further provides, ‘“Each of your eligible Dependents
will be covered on the date you become insured or the date he
becomes a Dependent, whichever is later, provided you have
enrolled for benefits for your Dependents.”

Appellant, as the insured or beneficiary of an insurance

1Appellant’s stipulated testimony was that she discovered this
booklet among her papers and that it was evidently mailed to her at some
unknown date.
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policy, has the burden of proving coverage. Peoples
Protective Life Insurance Co. v. Smith, 257 Ark. 76, 514
S.W.2d 400 (1974). As previously mentioned, appellant
possessed two certificates of insurance, and a booklet which
defined “‘eligible dependents” (as did the insurance policy).
She was aware that she must enroll and complete a certificate
of insurability for dependents added to her policy, and she
did so for her husband. Appellant s1mply failed to do it for
her son.

Appellant argues that appellee had an affirmative duty
to explain policy benefits to her, especially those pertaining
‘toeligible dependents. In support of this argument, she cites
the Employment Retirement Income Security Act of 1974 —
an Act which is simply not applicable here. We are unaware.
of any legal authority that supports appellant’s argument,
and she cites none.

Our Arkansas Supreme Court, quoting with approval
from 18 Couch on Insurance §§ 71:30, 71:40 (2d ed. 1967)
stated,

‘“[CJonditions going to the coverage or scope of the
policy, as distinguished from those furnishing a
ground for forfeiture, may not be waived by impli-
cation from conduct or action, without an express
agreement to that effect supported by a new con-
sideration.”

See Peoples Protective Life Insurance v. Smith, supra, at 85
and 86. In Smith, the Court held the doctrine of waiver or
estoppel cannot be given the effect of enlarging or extending
the coverage as defined in the contract of insurance.
"Accordingly, the Court ruled that Smith was ineligible
under a group insurance policy even though the insurance
company had paid his medical benefits under the policy.

Here, appellee did nothing which would cause ap-
pellant’s policy benefits to be extended to her son nor was
appellee under any duty to inform appellant that she could
or should designate him as a beneficiary. Appellant failed to




243

ARk. App.]

>nroll Michael as a dependent, and the Court is powerless
‘under the facts of this case to reform the group policy to
cover him. Because the appellant did not meet her burden of
proving coverage, we affirm the trial court’s decision,

Affirmed.

CracrAFT, C.J., and Coraiy, J., agree.




