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CRIMINAL LAW — SUFFICIENCY OF THE EVIDENCE — THERE WAS SUBSTAN-
TIAL EVIDENCE THAT THE VICTIM WAS A FAMILY OR HOUSEHOLD
MEMBER. — The trial court did not err in denying appellant’s motion
for a directed verdict on the ground that there was no substantial
evidence that the victim was a family or household member; the term
“family or household member” is defined, inter alia, as persons who
presently or in the past have resided or cohabited together; appellant
himself took the stand at trial, and his testimony was unquestionably
substantial evidence that he cohabited with the victim.

Appeal from Clark Circuit Court; John Thomas, Judge;
affirmed.

Alvin Schay, for appellant.




DELAMAR v. STATE
314 Cite as 101 Ark. App. 313 (2008) [101

Dustin McDaniel, Att’y Gen., by: Farhan Khan, Ass’t Att’y Gen.,
for appellee.

OHN Mauzy PittMaN, Chief Judge. The appellant in this

criminal case was tried by a jury and convicted of committing
second-degree domestic battery by stabbing a family or household
member on December 7, 2006, and was sentenced as a habitual
offender to twelve years’ imprisonment. On appeal, he argues that the
trial court erred in denying his motion for a directed verdict on the
ground that there was no substantial evidence that the victim was a
family or household member. We affirm.

Arkansas Code Annotated § 5-26-304(a)(2) (Repl. 2006)
provides that a person commits domestic battery in the second
degree if, with the purpose of causing physical injury to a family or
household member, he causes physical injury to such a person by
means of a deadly weapon. The term ‘“‘family or household
member” is defined, inter alia, as persons who presently or in the
past have resided or cohabited together. Ark. Code Ann. § 5-26-
302(2)(F) (Repl. 2006).

Appellant’s argument is based on the fact that the victim in
this case denied that she had cohabited with him. Appellant cites
Wrenn v. State, 92 Ark. App. 167, 211 S.W.3d 582 (2005), for the
proposition that there can be no substantial evidence of cohabita-
tion where the fact of cohabitation is denied by the victim. It is
absurd to read Wrenn so broadly. The testimony of the victim in a
criminal case is not inviolable but, like the testimony of any other
witness, is subject to the jury’s scrutiny. The supreme court has
repeatedly held that, in reviewing a challenge to the sufficiency of
the evidence, the appellate court must view the evidence in a light
most favorable to the State, i.e., must consider only the evidence
that supports the verdict. Tillman v. State, 364 Ark. 143, 217
S.W.3d 773 (2005). The jury is free to believe all or part of any
witness’s testimony and may resolve questions of conflicting tes-
timony and inconsistent evidence. Id. A conviction must be
affirmed if it is supported by substantial evidence, i.e., evidence of
sufficient force and character that it will, with reasonable certainty,
compel a conclusion one way or the other, without resort to
speculation or conjecture. Id.

[1] Here, appellant himself took the stand at trial. He
testified that, up until the date of the altercation that resulted in his
arrest, he shared a residence with the victim, that he gave the
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victim money for some utility bills, that the cable service installed
in the residence was in his name, that he received the cable bill and
his bank statement at that address, and that he kept ninety percent
of his clothing there. He also stated that he recognized the knife
with which the victim was stabbed because he “‘lived there’ and
“used it, cooked with it, every day.” Finally, appellant testified
that, while incarcerated, he authorized the release of money to the
victim because he ‘“‘knew that she needed it for bills . . . because”
he “lived there and . . . knew when the bills were due and what
was due.” Appellant’s testimony is unquestionably substantial
evidence that he cohabited with the victim, and we therefore
affirm.

Affirmed.

GLover and MILLER, JJ., agree.




