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1. APPEAL & ERROR — MOTION FOR RULE ON CLERK — ATTORNEY’S
ADMISSION OF FAULT IN FILING RECORD LATE NOT A REASON THAT
WOULD ALLOW RECORD IN CIVIL CASE TO BE FILED OUT-OF-TIME. —
Where appellant filed a notice of appeal from the Arkansas Work-
ers’ Compensation Commission, but the record on appeal was ten-
dered to the clerk of the appellate court nine days late, and appel-
lant subsequently filed a motion for a rule on the clerk to require
the record to be filed, the attorney for appellant having admitted
fault in failing to file the record on time, this was not a reason that
would allow the record in a civil case to be filed out-of-time; this
reason is allowed in criminal cases because to do otherwise would
be a denial of the constitutional right to effective assistance of
counsel; records may be filed out-of-time in civil cases only in the
most extraordinary circumstances; this rule has been consistently
applied by the appellate court in appeals from the Workers’ Com-
pensation Commission.

2. APPEAL & ERROR — USE OF WRIT OF CERTIORARI TO EXTEND DEAD-
LINE FOR FILING THE RECORD IN APPEALS FROM AN ADMINISTRATION
AGENCY OR COMMISSION. — Arkansas Supreme Court and Court of
Appeals Rule 3-5 provides method for filing a petition for writ of
certiorari prior to deadline for the filing of the record in appeals
from an administrative agency or commission; for practical pur-
poses, this is the only way to extend the deadline in those cases since
the method for obtaining an extension of time as provided in
Arkansas Rule of Appellate Procedure 5(b) does not apply to appeals
from administrative agencies or commissions.

3. APPEAL & ERROR — MOTION FOR RULE ON THE CLERK — DENIED. —
The motion for rule on the clerk in the instant case on appeal from
the Arkansas Workers’ Compensation Commission was denied.

Motion for Rule on Clerk; denied.
David Earl Smith, for appellant.
Friday, Eldredge & Clark, by: Chuck Gschwend, for appellee.
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PER CURIAM. In this case the appellant has filed a notice of
appeal from the Arkansas Workers’ Compensation Commission,
but the record on appeal was tendered to the clerk of this court
nine days too late. Appellant has now filed a motion for a rule
on the clerk to require the record to be filed, and the attorney
for appellant has admitted that the failure to file the record on
time was the attorney’s fault.

[1] This is not a reason that will allow the record in a
civil case to be filed out-of-time. This reason is allowed in crim-
inal cases because “to do otherwise would be a denial of a con-
stitutional right; that is, the right to effective assistance of coun-
sel.” Moore v. State, 267 Ark. 548, 592 S.W.2d 450 (1980). See
also Kennedy v. State, 321 Ark. 564, 905 S.W.2d 70 (1995). In
Davis v. C & M Tractor Co., 2 Atk. App. 150, 617 S.W.2d 382
(1981), we discussed this point and pointed out that the Arkansas
Supreme Court had allowed records to be filed out-of-time in
civil cases only in the “most extraordinary circumstances.” We
have consistently applied this rule in appeals from the Workers’
Compensation Commission since the Davis v. C & M Tractor
case. See Novak v. J.B. Hunt Transport, 48 Ark. App. 165, 892
S.W.2d 526 (1995), where we refused to allow a record from the
Workers’ Compensation Commission to be filed because it was
tendered one day past the filing deadline.

In Novak and some other cases, the failure to timely file the
record has resulted from the fact that the appellant has relied
upon the Commission, which prepares the record, to file it within
the required period of ninety days from the filing of the notice
of appeal. We noted in Evans v. Northwest Tire Service, 21 Ark.
App. 75, 728 S.W.2d 523 (1987), that Arkansas Supreme Court
and Court of Appeals Rule 26 had been amended to allow a dated
and certified copy of an order of an administrative agency or
commission to be filed in the appellate court asking that a writ
of certiorari be issued directing that the record on appeal be filed
in the appellate court. Rule 26 also provided that the writ would
order that the record be completed and filed within thirty days.
That Rule is now Rule 3-5.

[2]  Therefore, in appeals from the Workers’ Compensa-
tion Commission it would be wise to routinely make a calendar
note to file a petition for writ of certiorari about three weeks
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before the record is required to be filed in the appellate court. For
practical purposes this is the only way to extend the filing dead-
line in those cases since the method for obtaining an extension
of time as provided in Arkansas Rule of Appellate Procedure
5(b) does not apply to appeals from the Commission. See Evans,
supra.

[3] The motion for rule on the clerk in the instant case
must be denied.




