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1. COURTS — DENIAL OF CASE-TRANSFER REQUEST — STANDARD OF
REVIEW. — The standard of review on appeal of a denial of a
case-transfer request is the same as in cases of judicial disqualification,
which is whether the trial judge abused his discretion.

2. APPEAL & ERROR — ONE-ISSUE CASE TRIED ON PLEADINGS — NO
ABUSE OF DISCRETION FOUND. — Because this was a one-issue case,
which was tried on the pleadings and did not involve child custody,
the appellate court could not say that the trial judge abused his
discretion in denying the motion to transfer.

3. PARENT & CHILD — MODIFICATION OF CHILD SUPPORT — BURDEN
OF PROOF. — Before a child-support obligation can be modified, it is
the burden of the party seeking modification to show that there has
been a change in circumstances.

4. PARENT & CHILD — MODIFICATION OF CHILD SUPPORT — CONSID-
ERATION. — One of the considerations in determining whether a
modification of child support is warranted is a change in income of 2

party.
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5. PARENT & CHILD — APPELLANT NEVER ATTEMPTED TO MODIFY
DECREE — AWARD OF PAST-DUE SUPPORT AFFIRMED. — Because
Ark. Code Ann. §§ 9-12-314 (Repl. 2002) and 9-14-234 specifically
provide that a child-support decree shall be a final judgment until
either party files a motion to modify such decree, the child-support
order at issue remained in effect at the time of the hearing because
there had been no filing of a motion to modify; accordingly, the trial
court did not err in awarding appellee the judgment for past-due
child support.

Appeal from Independence Circuit Court; John Norman
Harkey, Judge, affirmed.

Chris Taylor, Jr., for appellant.
Tom Allen, for appellee.

ARRY VAUGHT, Judge. This is an appeal from an order

granting appellee Barbara Billingsley a judgment for past-
due child support owed by appellant Terry Jones. On appeal, appel-
lant argues that the trial court erred (1) in denying a motion to transfer
to the proper court where there was a previous order of transfer in
effect, and (2) in granting a judgment against appellant for past-due
child support where his sole source of income was supplemental
security income (SSI) from the Social Security Administration. We
affirm.

On July 10, 1995, Judge Stephen Choate of the Indepen-
dence County Chancery Court ordered that appellant pay $112.70
per month in child support to appellee, beginning in July 1995.
The child support was based on appellant’s monthly $451 SSI
check. Appellant filed a timely motion to vacate that order on the
ground that the order violated federal law and was inconsistent
with Arkansas guidelines. We assume that the motion was deemed
denied because no order appears in the record, and appellant did
not file an appeal.

On April 29, 2003, appellee filed a petition for judgment
alleging that appellant had not paid any child support and was in
arrears in the amount of $10,593.80. The case was assigned to
Judge Harkey’s court. On June 6, 2003, appellant filed a motion to
transfer the case to Judge Choate’s court on the basis that the
parties had been before Judge Choate on numerous occasions, that
he was familiar with the parties, and that a transfer would be in the
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interest of judicial economy. Appellee responded that the action
was a civil action for a money judgment, that transfer would not be
in the interest of judicial economy, that the issue was simple, and
that there was no reason to transfer the case. On August 29, 2003,
appellant filed a counter-complaint, alleging that SSI is not subject
to collection of child support and that he was entitled to reim-
bursement of any funds taken from him since the date that he was
approved for SSI.

The trial court entered an order granting appellee judgment
for $10,816 past-due child support, plus interest in the amount of
$4,867.20. The court found that appellant’s defense that ““[SSI]
income is not subject to the collection of support” was “unten-
able.” The trial court also ordered that appellant was liable for July
2003 and August 2003 child support, which amounted to $225.40.
The total amount of child-support arrearages and interest was
$15,908.60. The court also awarded appellee an attorney’s fee in
the amount of $1500. The court noted that although the case was
submitted on appellee’s motion for judgment on the pleadings,
appellant had the opportunity to offer evidence in court, but
declined to do so. In addition, the trial court denied appellant’s
motion to transfer and his counterclaim. Appellant filed a timely
notice of appeal.

Appellant first contends that the trial court erred in denying
the motion to transfer the case from Judge Harkey’s division to
Judge Choate’s division. This argument is based on the fact that
“Chancellor Carl McSpadden entered an order on December 5,
1991, transferring this case to . . . the court of Judge Stephen
Choate.” Therefore, appellant suggests that the present case was
improperly before Judge Harkey, and thus the motion to transfer
should have been granted.

The transfer order to which appellant refers is not in the
addendum. The order is, however, contained in the record, and it
merely states, “Comes now the court and for good cause shown
transfers this case to the court of Honorable Stephen Choate where
all matters of custody may be decided as to the child of the
marriage, subject to Judge Choate’s approval to transfer.”” At the
hearing below, appellant’s counsel argued that the case should be
transferred because of this order and because Judge Choate had
handled the case for twelve years and was familiar with the parties.
Appellee’s counsel responded that it was a simple case with one
issue~whether appellant owed child support pursuant to a court
order. Counsel for appellee further added that appellant admitted
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in request for admissions that he had paid no support. Judge
Harkey apparently agreed with appellee and denied the motion to
transfer.

[1, 2] The standard of review on appeal of a denial of a
case-transfer request is the same as in cases of judicial disqualifica-
tion, which is whether the trial judge abused his discretion.
Osborne v. Power, 318 Ark. 858, 865 S.W.2d 635 (1994) (setting
forth the standard of review in a judicial disqualification case).
Because this was a one-issue case, which was tried on the pleadings
and did not involve child custody, we cannot say that the trial
judge abused his discretion in denying the motion to transfer.

For his second point, appellant contends that the trial court
erred in awarding appellee a judgment for past-due child support
because his sole source of income was SSI benefits. In support of
this argument he cites Davis v. Office of Child Support Enforcement,
341 Ark. 349, 20 S.W.3d 273 (2000). The Davis case involved an
appeal from the trial court’s order of child support that was based
on appellant’s SSI income. The supreme court reversed the court
of appeals decision holding that appellant’s SSI income was income
for purposes of child-support and subject to child-support pay-
ments. The supreme court stated that although SSI falls within the
definition of income for child-support purposes, it is not subject to
state court jurisdiction. Ultimately, the supreme court held that
Arkansas courts cannot order child-support payments based on
income from federal SSI-disability benefits.

Here, the order of support was made in 1995 and entered in
1996, prior to the ruling in Davis, supra. Appellee argues that
appellant made no motion to modify the child-support order and
that Ark. Code Ann. § 9-14-234 (Repl. 2002) provides that a
support order shall be a final judgment subject to writ of garnish-
ment or execution as to any payment accrued until the time either
party moves to alter or modify the order. Here, appellant has filed
no motion to modify the 1995/1996 order on the basis that Davis,
supra, prohibits child-support payments based upon income from
SSI.

[3-5] Before a child-support obligation can be modified, it
is the burden of the party seeking the modification to show that
there has been a change in circumstances. Woodson v. Johnson, 63
Ark. App. 192, 975 S.W.2d 880 (1998). One of the considerations
in determining whether a modification is warranted is a change in
income of a party. Id. Because Ark. Code Ann. §§ 9-12-314 (Repl.
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2002) and 9-14-234 specifically provide that a child-support
decree shall be a final judgment until either party files a motion to
modify such decree, see Burnett v. Bumett, 313 Ark. 599, 855
S.W.2d 952 (1993), the child-support order at issue remained in
effect at the time of the hearing because there had been no filing of
a motion to modify. Accordingly, we hold that the trial court did
not err in awarding appellee the judgment for past-due child
support. '

Affirmed.

GrLapwIN and RoBBINS, J]., agree.




