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1.  PLEADINGS — APPELLANTS AMENDED THEIR COMPLAINT PRIOR TO
APPELLEE’S SECOND MOTION TO DISMISS & TRIAL COURT’S ORDER
OF DISMISSAL — REFUSAL TO PERMIT AMENDMENT WOULD BE ABUSE
OF DISCRETION. — Appellants amended their complaint to remove
their claim for a specific amount of damages prior to appellee’s second
motion to dismiss and the trial court’s order of dismissal; conse-
quently, the appellate court discounted this ground as a basis for the
trial court’s grant of dismissal; refusal to permit the amendment under
these circumstances would be an abuse of discretion.

2. CIVIL PROCEDURE — DISMISSAL OF COMPLAINT UNDER ARK. R. CIv.
P. 12(b)(6) — PROPER DisMISSAL. — In determining whether to
dismiss a complaint under Ark. R. Civ. P. 12(b)(6), it is improper for
the trial court to look beyond the complaint to decide the motion to
dismiss; in order to properly dismiss the complaint, the trial court
must find that the complaining parties either (1) failed to state general
facts upon which relief could have been granted or (2) failed to
include specific facts pertaining to one or more of the elements of one
of its claims after accepting all facts contained in the complaint as true
and in the light most favorable to the nonmoving party.

3. CIVIL PROCEDURE — REQUIRED CONTENTS OF PLEADINGS —
PLEADINGS TO BE LIBERALLY CONSTRUED. — A pleading must con-
tain, inter alia, a statement of facts, in ordinary and concise language,
showing that the pleader is entitled to relief [Ark. R. Civ. P. 8(a)]; a
pleading is deficient if it fails to set forth facts pertaining to an essential
element of the cause of action; Arkansas is a state that requires fact
pleading, and a pleading that sets forth mere conclusions is not
sufficient under the Arkansas Rules of Civil Procedure; nevertheless,
pleadings are to be liberally construed and are sufficient if they advise
a party of its obligations and allege a breach of them.

4. CIVIL PROCEDURE — ELEMENTS OF PROOF IN ACTION FOR MEDICAL
INJURY — STANDARD OF CARE DEFINED. — Pursuant to Ark. Code
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Ann. § 16-114-206 (1987), the elements to be proven in any action
for medical injury are the applicable standard of care; that the medical
provider failed to act in accordance with that standard; and that such
failure was a proximate cause of the plaintiff’s injuries; the standard of
care applicable to a medical malpractice case is defined by statute as
“the degree of skill and learning ordinarily possessed and used by
members of the profession of the medical care provider in good
standing, engaged in the same type of practice or specialty in the
locality in which he practices or in a similar locality.”

5.  CIVIL PROCEDURE — COMPLAINT CLEARLY & CONCISELY RELATED
CERTAIN EVENTS ALLEGED TO HAVE HAPPENED AT PARTICULAR TIME
THAT WOULD SUPPORT.CONCLUSIONS OF LAW — REVERSED &
REMANDED. — In their complaint, appellants asserted that there was
an existing standard of care in the community; that the care and
treatment received failed to meet that standard by failing to timely
schedule and perform a caesarean section; and that this failure was the
proximate cause of neurological damage to the child; appellants’
complaint contained a detailed recitation of the facts alleged to
constitute negligence and proximate cause; there was no question
that appellants’ complaint did not contain mere conclusions of law;
instead, it clearly and concisely related certain events alleged to have
happened at a particular time that would support such conclusions;
because appellants alleged facts sufficiently specific to enable the
reader to picture particular events and the results thereof'in sufficient
detail to state a cause of action for medical malpractice, the trial court
erred in granting appellee’s motion to dismiss; the matter was
reversed and remanded.

Appeal from Jefferson Circuit Court; Berlin C. Jones, Judge,
reversed and remanded.

Parker Law Firm, Ltd., by: Tim S. Paﬂeer, for abpellants.

Friday, Eldredge & Clark, LLP, by: Laura Hensley Smith and
Brandon James Harrison, for appellee.

JOHN Mauzy PittMaN, Judge. The appellants in this
medical-malpractice case filed a complaint alleging that they
had been injured as a result of medical malpractice by the appellee, and
seeking damages in the amount of $2,150,000.00. In his answer,
appellee requested that the case be dismissed, asserting that appellants’
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claim for a specific amount of damages was in contravention of the
Arkansas Medical Malpractice Act, and that appellants’ complaint
failed to state facts upon which relief can be granted. Appellants
amended their complaint to remove the reference to a specific
amount of damages. Appellee responded by filing an amended answer
in which he again moved for dismissal on the same grounds asserted in
his initial answer. The trial court granted appellee’s motion to dismiss,
and this appeal followed.

Appellants contend on appeal that the trial court erred in
granting appellee’s motion to dismiss. We agree, and we reverse
and remand. :

[1] First, we note that appellants did amend their com-
plaint to remove their claim for a specific amount of damages prior
to appellee’s second motion to dismiss and the trial court’s order of
dismissal; consequently, we discount this ground as a basis for the
trial court’s ruling. Refusal to permit the amendment under these
circumstances would be an abuse of discretion. Travis v. Houk, 307
Ark. 84, 817 S.W.2d 207 (1991).

[2] In determining whether to dismiss a complaint under
 Rule 12(b)(6), it is improper for the trial court to look beyond the
complaint to decide the motion to dismiss. In order to properly
dismiss the complaint, the trial court must find that the complain-
ing parties either (1) failed to state general facts upon which relief
could have been granted or (2) failed to include specific facts
pertaining to one or more of the elements of one of its claims after
accepting all facts contained in the complaint as true and in the
light most favorable to the nonmoving party. Bethel Baptist Church
v. Church Mutual Insurance Co., 54 Ark. App. 262, 924 S.W.2d 494
(1996).

[3]1 A pleading must contain, inter alia, a statement of facts,
in ordinary and concise language, showing that the pleader is
entitled to relief. Ark. R. Civ. P. 8(a). A pleading is deficient if it
. fails to set forth facts pertaining to an essential element of the cause
of action. Wiseman v. Batchelor, 315 Ark. 85, 864 S.W.2d 248
(1993). Arkansas is a state that requires fact pleading, and a pleading
which sets forth mere conclusions is not sufficient under the
Arkansas Rules of Civil Procedure. Mann v. Orrell, 322 Ark. 701,
706, 912 S.W.2d 1 (1995). Nevertheless, pleadings are to be
liberally construed and are sufficient if they advise a party of its
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obligations and allege a breach of them. Bethel Baptist Church v.
Church Mutual Insurance Co., supra.

[4] Pursuant to Ark. Code Ann. § 16-114-206 (1987), the
elements to be proven in any action for medical injury are the
applicable standard of care; that the medical provider failed to act
in accordance with that standard; and that such failure was a
proximate cause of the plaintiff’s injuries. National Bank of Com-
merce v. Quirk, 323 Ark. 769, 918 S.W.2d 138 (1996). The standard
of care applicable to a medical malpractice case is defined by statute
as ““the degree of skill and learning ordinarily possessed and used by
members of the profession of the medical care provider in good

- standing, engaged in the same type of practice or specialty in the
_locality in which he practices or in a similar locality.” Ark. Code
Ann. § 16-114-206(a)(1) (1987). :

In their complaint, appellants asserted that there was an
existing standard of care, as defined by statute, in the community;
that the care and treatment received failed to meet that standard by
failing to timely schedule and perform a caesarean section; and that
this failure was the proximate cause of neurological damage to the

child.

The appellees argue that this complaint set forth mere
conclusions and was therefore properly dismissed. We do not
agree. To the contrary, the appellants’ complaint contained a
detailed recitation of the facts alleged to constitute negligence and
proximate cause, including the facts that appellant was a very small
woman; that the baby was very large and in a breech position; that
appellant requested a caesarean section throughout; that, despite
his knowledge of these facts, the defendant required her, after
achieving maximum dilation, to go through over four hours of
hard labor before performing a caesarean section; that defendant’s
failure to timely schedule and perform a caesarean section was a
breach of the applicable standard of care that constituted negli-
gence; and that, as a result of defendant’s failure to timely schedule
and perform a caesarean section, there ensued a long and difficult
labor that caused the child to suffer neurological damage and the
mother to suffer injury to her bladder and associated nerves.

[51 There is no question that appellants’ complaint did not
recite, as mere conclusions of law, that the treatment rendered by
appellee was negligent and that appellants were injured as a result.
Compare Rabalaias v. Barnett, 284 Ark. 527, 683 S.W.2d 919 (1985).
Instead, the complaint clearly and concisely relates certain events
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alleged to have happened at a particular time that would support
such conclusions. Whether appellants can prove these alleged facts
depends upon the evidence that they marshal at trial, but appellants
have in their complaint alleged facts sufficiently specific to enable
the reader to picture particular events, and the results thereof, in
sufficient detail to state a cause of action for medical malpractice.

Reversed and remanded.

Stroup, C.J., and GRIFEEN, J., agree.




