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1. NEGLIGENCE — DUTY OWED BY PROPERTY OWNER WHO TAKES
RESPONSIBILITY FOR CHILD — ALABAMA CASE ON POINT. — In
Standifer v. Pate, 291 Ala. 434, 282 So. 2d 261 (1973), the Alabama
Supreme Court overruled an earlier case, which had held that a
nine-year-old boy, for whom the property owner had undertaken to
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supervise activities, was a ‘“mere licensee and therefore the duty owed
him was not to wilfully or wantonly injure him or not to negligently
injure him after discovering his peril”’; in overruling that case, the
court explained that the gravamen of the count was negligent
supervision, and that the place at which such supervision occurred
should not affect the duty owed the plaintiff; the duty arising out of
and created by the land occupier-licensee relationship in no way
abrogated or insulated the land occupier from duties that arose from
other relationships between himself and another on his premises; that

- court held that where a breach of duty arising out of a relationship of

volunteer babysitter and child is alleged, a volunteer is under a duty,
once he has acted or assumed the duty, to execute the tasks under-
taken with reasonable care.

NEGLIGENCE — LANDOWNER ACCEPTED RESPONSIBILITY FOR SU-
PERVISING CHILD — DUTY TO PROVIDE REASONABLE SUPERVISION
EXISTS DESPITE CHILD’S STATUS ON LAND. — Children may be
licensees, as for example where they are social guests; in such cases,
they are ordinarily owed only the care owed to adult licensees;
however, if the landowner (or anyone else) has been entrusted with
and accepted responsibility for supervising a child, he owes a duty of
reasonable care to provide supervision regardless of the child’s status
on the land.

NEGLIGENCE ~— RELIANCE ON CASE MISPLACED — CASE DISTIN-
GUISHABLE. — Appellees’ reliance upon Bader v. Lawson, 320 Ark.
561, 898 S.W.2d 40 (1995), was misplaced; in Bader, the child came
upon the landowner’s property to jump on a trampoline in his back
yard and was injured; it is precisely those types of premises-liability
cases for which drawing distinctions in status in order to define duties
make sense; here, however, appellee undertook the responsibility of
caring for the thirteen-month-old child when she picked him up
from his house, where he was under the care of his mother, and took
him to her own house; in doing so, she assumed a responsibility that
went above and beyond any duty that might arise merely by virtue of
the child’s status upon the premises; the location of any breach of that
higher duty does not affect its analysis.

MOTIONS — TRIAL COURT EMPLOYED WRONG STANDARD OF CARE
IN RULING ON MOTION FOR DIRECTED VERDICT — CASE REVERSED
& REMANDED. — The trial court erred in finding that the appropriate
standard of care under the circumstances was the duty owed by a
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landowner to a licensee, i.e., the duty not to cause injury by willful or
wanton conduct; where the trial court employed the wrong standard
of care in ruling on the motion for directed verdict, it erred in
directing a verdict in this case; because there was sufficient evidence
to submit to the jury on the issue of whether appellees breached their
duty of ordinary care with respect to the child the case was reversed
and remanded.

Appeal from Lawrence Circuit- Court; Harold S. Erwin,
Judge; reversed and remanded.

Dick Jarboe; and Grider Law Firm, PLC, by: M. Joseph Grider, for
appellants. .

Stidham Law Firm, P.A., by: Daniel T. Stidham, for appellees.

onn F. STrROUD, Jr., Chief Judge. This case involves a child,

T.J. Anderson, who received a severe burn to his left hand
while staying at his maternal aunt’s house when he was thirteen
months old. Appellants, Terry and Sandy Anderson, are the child’s
parents. Appellees, Jimmy and Wendy Mitts, were married at the
time, and Wendy is the child’s maternal aunt. At trial, appellees
sought, and were granted, a directed verdict at the close of appellants’
case. We reverse and remand for a new trial.

Sandy Anderson, T.J.’s mother, testified that T.]J. was born
in 1994, and that he was eight years old at the time of trial. She said
that at the time of the burn, September 25, 1995, he was thirteen
months old. She explained that at the time T.J.’s hand was burned,
they lived in a house owned by, and located next door to, her
sister, Wendy. She said that she was painting on September 25; that
Wendy asked to take T'J. to her house with her; and that it was not
unusual for her to do that. Sandy testified that she was very familiar
with the house in which her sister lived. She drew a rough sketch
of the layout, showing the location of the couch, television, and
wall heater. She said that she was nervous about the heater because
she had small children and did not want them to brush up against
it, and that she asked Wendy when she was taking T.J. home with
her if the heater was on. She said that Wendy responded that it was
not. Sandy stated that she learned about the burn just after it
happened, that Wendy carried T.J. back to Sandy’s house, and that
T.J. was screaming. Sandy said that her husband took both her and
T J. to the emergency room.
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Sandy also described the treatment for the burn and the
follow-up therapy and surgery that T.J. had to undergo. She
explained the disfigurement and the limitations in his use of the
burned hand.

Sandy recounted that Wendy had told her that she felt
responsible for what had happened. Sandy said that when she
allowed T.J. to go to Wendy’s house, she trusted Wendy to look
after him and to protect him from getting into the heater. She said
that in her opinion, the heater was located in a high-traffic area of
the house because it was between the kitchen and the living room
where all of the kids played. She also explained that the couch was
positioned in such a way that if you were sitting on the couch
watching television, your back would be to the heater.

Sandy stated that she and her sister often babysat each other’s
children; that she had Wendy’s kids the most because she did not
work outside of the home; and that they did not pay each other to
babysit.

Wendy testified that when she first arrived home with T J.,
the heater was off, and that her husband at the time, Jimmy Mitts,
subsequently turned it on. She stated that she recalled reading the
instruction manual for the heater and that it provided in part that
young children should be carefully supervised when they were in
the same room with the heater. She also agreed with Sandy that the
heater was located in a high-traffic area and that the manual
cautioned against locating the heaters in such areas. She said that
she and her husband were on the couch, that the heater was behind
them, that they heard T J. cry out in pain, and that they jumped up
and ran to him. She said that it never occurred to her that a child
could get his hands up against the white-hot bricks inside the
heater. She said that prior to the incident, T.J. had been in her lap
on the couch; that her two children came into the room; that T].
wanted to leave with them to go to a bedroom; that she watched
him follow them around the corner to the bedroom; and that she
thought that was where he was until she heard him cry. She said
that it was probably fifteen to thirty minutes from the time he left
her lap until the burn.

Jimmy Mitts testified that when he came home on Septem-
ber 25, T.J. was already at the house; that he turned the heater on;
and that he was on the couch with his back to the heater when the
injury occurred. He acknowledged being aware of the safety
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precautions listed in the manual. He also agreed that a person had
to be more cautious and careful in supervising a younger child like
TJ.

In making his motion for a directed verdict, appellees’
attorney argued that the child was a licensee; that the duty of care
owed by appellees to the child as a licensee was not to injure him
through wanton or willful conduct, which would require some
intentional or utter disregard for the child’s safety; and that the
appellants failed to meet their burden of proof. Appellants’ attor-
ney countered that a distinction had to be made when the licensee
was a thirteen-month-old baby and appellees had asked to keep
him. He contended that they assumed the duty to exercise ordi-
nary care for T.J. The trial court decided that “premises liability
law was applicable regardless of the assumed liability concept and
regardless of the tender age of the child.” He directed a verdict in
favor of the appellees.

Appellants raise two points of appeal: 1) that there was
evidence from which a jury could find that the appellees were
guilty of ordinary negligence, and 2) that the trial court erred in
finding that the standard of care was willful or wanton negligence
in granting the motion for directed verdict. These two points of
appeal can best be discussed together, and it is more logical to
address the appropriate standard of care first.

Appellants contend that the trial court erred in finding that

" the appropriate standard of care under these circumstances was the

duty owed by a landowner to a licensee, i.e., the duty not to cause

injury by willful or wanton conduct. Instead, they argue that

because T.J. was a thirteen-month-old child, the appropriate

standard of care was the duty to exercise ordinary care to avoid
injury to the child. We agree.

[1] The trial court’s analysis of this issue went astray when
it focused on the child’s status upon the land in determining what
duty was owed by appellees. Our research did not reveal an
Arkansas case directly on point, but an Alabama Supreme Court
case explains the issues well. In Standifer v. Pate, 291 Ala. 434, 282
So. 2d 261 (1973), the Alabama Supreme Court overruled an
earlier case in which it had held that a nine-year-old boy, for
whom the property owner had undertaken to supervise activities,
was a ‘““‘mere licensee and therefore the duty owed him was not to
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wilfully or wantonly injure him or not to negligently injure him
after discovering his peril.” In overruling that earlier case, the
court explained in Standifer:

While the allegations in the instant case are almost the same as those
found in our recent case of Nelson v. Gatlin, we think that case must
be overruled insofar as it may be inconsistent with the holding in the
case at bar.

As noted in the dissent of Mr. Justice Harwood in the Nelson case,
the gravamen of the count is negligent supervision. The place at
which such supervision occurred should not affect the duty owed
the plaintiff. The location of the alleged breach of duty is unimpor-
tant, whether it occurred on the plaintiff's premises or elsewhere.

We find such reasoning to be persuasive. As stated in Nelson v.
Gatlin, the recognized duty owed by an occupier of land in Alabama
to a licensee is not to wilfully or wantonly injure him, or not to
negligently injure him after discovering him in peril.

While this is a correct statement of the rule, it must be noted that
this states only the duty [a]rising out of and [c]reated by the land
occupier-licensee relationship. It in no way abrogates or insulates a
land occupier from duties which arise from other relationships
between himself and another on his premises. The occurrence of
the breach of duty on one’s own premises is a mere fortuity.

Count Three in the instant case alleges a breach of duty arising out
of a relationship of volunteer babysitter and child. In [a recent case]
involving gratuitous safety inspection of business premises, this
court held that a volunteer is under a duty, once he has acted or
assumed the duty, to execute the tasks undertaken with reasonable
care.

Id. at 436-37, 282 So. 2d at 263 (citations omitted).

[2] Moreover, in a passage from a treatise on torts, The Law
of Torts, which discusses children and premises liability, the author
explains:

Children, like adults, may be licensees, as for example where
they are social guests or with adults who are social guests. In such
cases, they are ordinarily owed only the care owed to adult licensees.
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However, where the defendant owes a duty of care to child trespass-
ers under the rules stated below, he owes the same duty to child
licensees. In addition to the limitation on duty implied in the
licensee category, some authority holds that with children of tender
years who are accompanied by parents, responsibility for their safety
shifts to the parents, at least if the parents know of the danger. On the
other hand, if the landowner (or anyone else) has been entrusted with and
accepted responsibility for supervising a child, he owes a duty of reasonable
care to provide supervision regardless of the child’s status on the land.

Dan B. Dobbs, § 236 (West 2001) (emphasis added).

[31 Appellees’ reliance upon Bader v. Lawson, 320 Ark.
561, 898 S.W.2d 40 (1995), is misplaced. In Bader, unlike the
instant case, the landowner did not undertake to supervise the care
of the eight-year-old child involved in that case. The child came
upon his property to jump on a trampoline in his back yard and was
injured. It is precisely those types of premises-liability cases for
which drawing distinctions in status in order to define duties make
sense. Here, however, Wendy undertook the responsibility of
caring for the thirteen-month-old child. She picked up the child
from his house, where he was under the care of his mother, and
took him to her own house. In doing so, she assumed a responsi-
bility that went above and beyond any duty that might arise merely
by virtue of the child’s status upon the premises. As explained in
the Alabama case, the location of any breach of that higher duty
does not affect its analysis. '

[4] Consequently, because the trial court employed the
wrong standard of care in ruling on the motion, we hold that it
erred in directing a verdict in this case. There was sufficient
evidence to submit to the jury on the issue of whether appellees
breached their duty of ordinary care with respect to the child.

Reversed and remanded.

Grapwin and RoBBINS, JJ., agree.



