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REFORMATION OF INSTRUMENTS — REFORMATION IS EQUITABLE
REMEDY — WHEN AVAILABLE. — Reformation is an equitable
remedy that is available when parties have reached a complete
agreement but, through mutual mistake, the terms of their agreement
are not correctly reflected in the written instrument purporting to
evidence the agreement.

CONTRACTS — MUTUAL MISTAKE — DEFINED. — A mutual mistake
is one that is reciprocal and common to both parties, each alike
laboring under the same misconception in respect to terms of the
written instrument.

CONTRACTS — MUTUAL MISTAKE — PROOF REQUIRED. — A
mutual mistake must show by clear and decisive evidence that, at the
time the agreement was reduced to writing, both parties intended
their written agreement to say one thing and, by mistake, it expressed
something different.

CONTRACTS — MUTUAL MISTAKE — QUESTION OF FACT. —
Whether a mutual mistake warranting reformation occurred is a
question of fact.
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10.

APPEAL & ERROR — BURDEN OF PROOF IN REFORMATION CASES
—APPELLATE COURT DEFERS TO SUPERIOR POSITION OF CHANCEL-
LOR TO EVALUATE EVIDENCE. — Even in reformation cases, where
the burden of proofis by clear and convincing evidence, the appellate
court defers to the superior position of the trial judge to evaluate
evidence, and the proof need not be undisputed.

APPEAL & ERROR — EQUITY CASES — STANDARD OF REVIEW. —
Although the appellate court reviews traditional equity cases de novo,
the test on review is not whether there is clear and convincing
evidence to support the trial judge’s findings but whether the trial
judge’s findings are clearly erroneous.

REFORMATION OF INSTRUMENTS — MISTAKE OF DRAFTSMAN —
ADEQUATE GROUNDS FOR REFORMATION. — The mistake of a
draftsman, whether he is one of the parties or merely a scrivener, is an
adequate ground for reformation if the writing fails to reflect the
parties’ true understanding.

REFORMATION OF INSTRUMENTS — DESCRIPTION IN DEED INCOR-
RECTLY REFLECTS PARTIES INTENT — DEED MAY BE REFORMED. —
A court may, through reformation, correct the description in a deed
where the deed incorrectly reflects the property that the parties
intended to be conveyed.

REFORMATION OF INSTRUMENTS — PREJUDICE TO SUBSEQUENT
BONA FIDE PURCHASER — REFORMATION CANNOT BE OBTAINED.
— A party cannot obtain reformation if reformation would prejudice
a subsequent bona fide purchaser; when a bona fide purchaser
acquires an interest in land and makes an investment in the land, that
party is entitled to have his expectations protected.

REFORMATION OF INSTRUMENTS — APPELLEES WERE BONA FIDE
PURCHASERS WHO WOULD BE PREJUDICED BY REFORMATION OF
DEED — TRIAL COURT’S DENIAL OF REFORMATION AFFIRMED. — If
allowed, reformation would cause appellees to lose ownership of the
strip of land, even though the strip was contained in their deed
description, and they bought the land with no notice of the mistake
in the deed descriptions; nor was there anything to show that, at the
time of purchase or before, they had notice of any claim on the land
they were purchasing; therefore, appellees were regarded as bona fide
purchasers whose interests could not be prejudiced by reformation;
the trial court’s denial of reformation was affirmed.
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11.  ApPEAL & ERROR — ERROR FOUND IN ORDER APPEALED FROM —
CASE REMANDED FOR CONSIDERATION OF WHETHER MISTAKE OC-
CURRED. — Where the order set out each parties’ ownership by
reciting legal descriptions of each party’s land, but the trial court’s
recitation of appellants’ description appeared to read as though it had
been reformed, and not as it was actually deeded, the case was
remanded to the trial court for the sole purpose of considering
whether a mistake occurred in drafting the order and, if so, to rectify
1t.

Appeal from Randolph Circuit Court; Phillip Smith, Judge;
affirmed in part; remanded in part.

Don R. Brown, for appellant.

Tom Garner, for appellee.

WENDELL L. GrirreN, Judge. Appellants David and Mar-
garet Statler petitioned the Randolph County Circuit
Court to reform their deed and the deed of their neighbors, appellees
Bobby and Rose Painter, to correct the deeds’ description of the
parties’ common border. The trial court refused to reform the deeds,
and appellants appeal. We affirm in part and remand in part.

Appellants acquired their property in 1997 from the Hufst-
edler family, who owned nearly seventy acres of land in Randolph
County. That year, Darren Hufstedler informed appellant David
Statler that he would like to sell some of the family’s land. Statler
told Hufstedler that he wanted approximately ten acres. Hufstedler
testified that whichever ten acres Statler chose was fine with him.
Statler staked out the particular area he wanted, showed the area to
Hufstedler, and contacted Terry Throesch to survey the area and
provide a description for the deed. The chosen tract was
irregularly-shaped but resembled a triangle with a wide base on the
south, two fairly even sides on the west and east, and a jagged top
on the north.

Throesch observed the area Statler had staked out, set the
corners, and proceeded to conduct the survey. From that survey,
he prepared a legal description that would appear in the deed from
the Hufstedlers to appellants. However, as Throesch would later
admit, he made a mistake in surveying appellants’ eastern border;
his line was not far enough east and, as a result, the description did
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not include a .29-acre strip that appellants had staked out. Throe-
sch’s description follows, with the mistaken portion emphasized:

A part of the Northwest Quarter of the Northwest Quarter
(NW1/4 NW1/4) of Section Five (5), Township Eighteen (18)
North, Range One (1) West, Randolph County, Arkansas, more
particularly described as follows: Commencing at the Northwest
corner of the said Northwest Quarter of the Northwest Quarter
(NW1/4 NW1/4); thence South 00° 13' 06" West along the West
line of said..NW1/4 NW1/4, 224.76 feet to the point of begin-
ning; thence S. 89° 13' 35" East parallel with the North line of
said...N'W1/4 NW1/4,255.00 feet; thence North 00° 13' 05" East
parallel with the West line of said...NW1/4 NW1/4 170 feet; thence
South 89° 13' 35" East 297.00 feet; thence South 40° 50' 22" East
150.00 feet; thence South 49° 46' 17" East 326.35 feet to the
Northwesterly right of way line of U.S. Highway #62; thence in a
Southwesterly direction along said right of way line the following
meanders: a nontangent curve to the left, 276.83 feet, said curve
having a central angle of 02° 49' 36" and a radius of 5611.06 feet;
North 26° 27' 51" West 10.00 feet; 2 nontangent curve to the left,
404.32 feet, said curve having a central angle of 04° 07' 16" and a
radius of 5621.06 feet; South 30° 35' 07" East 10.00 feet; a nontan-
gent curve to the left, 351.83 feet, said curve having a central angle
of 03° 35' 33" and a radius of 5611.06 feet; thence leaving said right
of way line, North 00° 13' 06" East along the West line of
said.. NW1/4 NW1/4, 660.00 feet to the point of beginning,
containing 9.054 acres, and subject to an easement for road purpose
along the West side thereof.

The error would not be discovered for several years; it was not
apparent to appellants merely by looking at the survey.

Meanwhile, the Hufstedlers sold their remaining land to the
Walton family in 1998. Some of the land conveyed to the Waltons
abutted appellants’ eastern border. The Walton deed described
that common border in a manner that corresponded precisely to
the erroneous description in appellints’ deed:

thence leaving said right-of-way line, North 49° 46' 17" West
326.35 feet; thence North 40° 50' 22" West 150 feet. . .
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The record does not reveal who prepared this description, but in any
event, the error in appellants’ survey carried over into the Walton

deed.

In 1999, Throesch was hired to divide the Walton land into
three equal tracts of 19.08 acres each. He did so and prepared legal
descriptions of each tract. He did not go into the field to create
these descriptions. In describing the border line that Tract II
shared with appellants, Throesch used the same erroneous descrip-
tion that appeared in appellants’ deed. On April 3, 2000, the
Waltons deeded Tract II to appellees. Appellees’ deed contained
the following description of the border line that they shared with
appellants:

thence leaving said right-of-way, N. 49° 46' 16"W. 326.35 feet;
thence N. 40° 50' 22"W. 139.60 feet.

Except for a slight variation, this description of the boundary line in
appellees’ deed corresponds to the erroneous description of it in
appellants’ deed. Thus, Throesch’s original mistake carried over into
appellees’ deed. '

The end result of Throesch’s mistake is that appellees’ deed
contains the .29-acre disputed strip that should have been included
in appellants’ deed. : :

In 2001, in the course of setting appellees’ corners on an
unrelated matter, Throesch realized his mistake. He informed
appellants and appellees and tried to help them resolve the situa-
tion, but his efforts were not successful; both parties wanted the
strip. Thereafter, appellees began clearing the strip to erect a fence.
On August 23, 2002, appellants filed suit, seeking a declaration
that they owned the strip and seeking monetary damages from
appellees for the destruction of trees. At trial, without objection
from appellees, appellants changed their claim to seek reformation
of their deed and appellees’ deed on the ground of mutual mistake.
The trial court declined to grant reformation, and this appeal
followed.

[1-4] Reformation is an equitable remedy that is available
when the parties have reached a complete agreement but, through
mutual mistake, the terms of their agreement are not correctly
reflected in the written instrument purporting to evidence the
agreement. Lambert v. Quinn, 32 Ark. App. 184, 798 S.W.2d 448
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(1990). A mutual mistake is one that is reciprocal and common to
both parties, each alike laboring under the same misconception in

. respect to the terms of the written instrument. Yeargan v. Bank of
Montgomery County, 268 Ark. 752, 595 S.W.2d 704 (Ark. App.
1980). A mutual mistake must be shown by clear and decisive
evidence that, at the time the agreement was reduced to writing,
both parties intended their written agreement to say one thing and,
by mistake, it expressed something different. See Lambert v. Quinn,
supra. Whether a mutual mistake warranting reformation occurred
is a question of fact. Id.

[5, 6] Even in reformation cases, where the burden of
proofis by clear and convincing evidence, we defer to the superior
position of the trial judge to evaluate the evidence, Akin v. First
National Bank, 25 Ark. App. 341, 758 S.W.2d 14 (1988), and the
proof need not be undisputed. Lambert v. Quinn, supra. Although
we review traditional equity cases de novo, the test on review is not
whether we are convinced that there is clear and convincing
evidence to support the trial judge’s findings but whether we can
say that the trial judge’s findings are clearly erroneous. Id.

[7,8] The mistake of a draftsman, whether he is one of the
parties or merely a scrivener, is an adequate ground for reformation
if the writing fails to reflect the parties’ true understanding. See
Jones v. _Jones, 27 Ark. App. 297, 770 S.W.2d 174 (1989). A court
may, through reformation, correct the description in a deed where
the deed incorrectly reflects the property that the parties intended
to be conveyed. See, e.g., Kohn v. Pearson, 282 Ark. 418, 670
S.W.2d 795 (1984); Galyen v. Gillenwater, 247 Ark. 701, 447
S.W.2d 137 (1969); Lambert v. Quinn, supra.

In the case at bar, it is undisputed that the Hufstedlers
intended to sell and appellants intended to buy the disputed strip of
land. Darren Hufstedler allowed appellant David Statler to choose
the property he wanted. Statler staked out the area that contained
the strip. Throesch testified that Statler showed Hufstedler what he
wanted to buy. Throesch then completed the survey that resulted
in the incorrect description of the eastern border. Thus, through
the mistake of the person who wrote the land description, the strip
was not contained in appellants’ deed, even though both buyer and
seller intended that it would be.
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[9] Ordinarily, appellants would be entitled to reforma-
tion of their deed for such a mistake. However, a party cannot
obtain reformation if reformation would prejudice a subsequent
bona fide purchaser. Maurice v. Schmidt, 214 Ark. 725, 218 S.W.2d
356 (1949); 76 C.J.S. Reformation of Instruments § 58 (1994); 66 Am.
JUR. 2D Reformation of Instruments § 62 (2d ed. 2001); 14 Richard
Powell, Powell on Real Property § 81A.07[3][d] (2000); 2 Dobbs Law
of Remedies § 11.6(1) at 743, 754 (2d ed. 1993); Annot., Right to
Reformation of Contract or Instrument as Affected by Intervening Rights of
Third Persons, 79-A.L.R. 2d 1180 (1961 & Supp. 2000). The reason
behind such a rule is that, when a bona fide purchaser acquires an
interest in land and makes an investment in the land, that party is
entitled to have his expectations protected. Powell on Real Property,
supra.

[10] We hold that appellees were bona fide purchasers,
such that they should not be divested of the disputed strip through
reformation of the deeds. If reformation were allowed in this case,
appellees would lose ownership of the strip, even though the strip
is contained in their deed description, they purchased the strip, and
they bought their land with no notice of the mistake in the deed
descriptions. Although there was some evidence that, after appel-
lees purchased their property, they were unsure about where the
common boundary line was located and they later recognized
appellants’ ownership of the strip, there is nothing to show that, at
the time of purchase or before, they had notice of any claim on the
land they were purchasing. See Grasby v. Findley, 198 Ark. 1015,
132 S.W.2d 379 (1939). Therefore, appellees should be regarded as
bona fide purchasers whose interests cannot be prejudiced by
reformation. The trial court’s denial of reformation is therefore
affirmed.!

" [11] Despite our affirmance of this case, we remand to the
trial court to consider what appears to be an error in the order
appealed from. The order sets out each parties’ ownership by
reciting the legal descriptions of each party’s land. Because the
deeds were not reformed, those descriptions should read the same

! While we cannot be sure of the trial judge’s reason for denying reformation, because
he announced no reason, we may affirm the court’s decision if it was correct for any reason.
Fritzinger v. Beene, 80 Ark. App. 416, 97 S.W.3d 440 (2003).
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as the descriptions in the parties’ deeds. However, the trial court’s
recitation of appellants’ description appears to us to read as though
it were reformed. Lines 13 and 14 contain the call lines “South 61°
31" 40" East 142.15 feet, thence South 40° 26' 39" East 332.16
feet.” We believe that this may be the description of the border as
it would have read if the deed had been reformed, not as it was
actually deeded. We therefore remand to the trial court for the sole
purpose of considering whether a mistake occurred in drafting the
order and, if so, to rectify it.

Affirmed in part; remanded in part.

NeaL and CRABTREE, J]., agree.




