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1. CRIMINAL LAW — INVOCATION OF RIGHT TO COUNSEL — VOLUMN-
TARY STATEMENT BY DEFENDANT — Once an individual in custody
mnvokes his nght to counsel, the interrogation must cease, and the
term “interrogation” under Miranda refers not only to express ques-
tomng, but also to any words or actions on the part of the police
(other than those normally attendant to arrest and custody) that the
police should know are reasonably likely to elicit an INCrumnanng
response from the suspect, where the defendant’s scatement was

- gven duning an infarmational procedure normally ateendant to arrest
and custody, and not dunng the conunuauon of an nterrogation
relating to the charges, and where the officer made only a “few
off-hand remarks,” the officer did not subject the defendant to words
or acnions that he should have known were reasonably likely to elicit
an incnminating response from the defendant

to

CRIMIMNAL [AW — STATEMENT MADE WHILE IN CUSTODY —
WHETHER. VOLUNTARY — A statement made while 1n custody 1s

a preponderance of the evidence thar a custodial statement was given
voluntanly and was knowingly and intelligently made; 1n order to
determine whether a waiver of Miranda rights was voluntary, this
court looks to see if the confession was the product of free and
deliberate choice rather than intimidation, coercion, or deception;
the tral court did not err 1n denying the defendant’s motion to
suppress his custodual statement where, after the officer spoke with
the defendant 1n an interview room and said he would like to speak
with the defendant regarding the case, the defendant nvoked his
night to remain silent and his nght to counsel, and the officer then
proceeded to question hum only regarding a cnimunal nvesuganion
division information form, but, when informed thart it time for his
arraignment to begin, the defendant spontaneously asked the officer
what he wanted to know and indicated that he wanted to talk wath
him abour the charges, and, after being advised of hus nghts, signing
an " Advise-of-Rughts™ form, and being asked to note specifically that



MARSHALL V. STATE
Arx Arr] Cite a5 92 Ark App 188 (2005) 189

he would be speaking without an attorney, the defendant gave a
tape-recorded statement evidencing his understanding of hus waiver
of nghts.

Appeal from Mississippr Circuit Court; John Nelsen Fogleman,
Judge, affirmed.

John H Bradley, Mussissippt County Managing Public De-
fender, for appellant.

Mike Beebe, Att'y Gen., by: Suzanne Antley, Ass't Att’y Gen ,
for appellee.

KAREN R Baxer, Judge A jury i Mississippr County
Circuit Court found appellant, Charles Marshall, guilty of
murder in the first degree and sentenced lum to twenty-five years’
imprsonment in the Arkansas Department of Correction On appeal.
appellant challenges only the denial of his “motion to suppress his
custodial statement that 1s against his interest ”* We tind no error and
affirm.

On August 10, 2003, appellant was nvolved 1n an alterca-
tion that resulted in the shooting death of Harold Walker Appel-
lant and three others were nding around 1n an automobile when
they were involved 1n an altercation with a friend of Mr. Walker's.
After leaving the scene of the altercation, the dniver proceeded to
an unknown person’s house to obtain a gun. Later, while again
nding n the vehicle, appellant and the others agan encountered
Mr Walker's friend. Mr. Walker, and other individuals. At this
time. another altercation ensued, shots were fired, and Mr. Walker
was hit. He later died from his injuries.

Appellant was arrested 1n Indiana and returned to Mussissipp1
County on September 3, 2003, the date on which appellant was to
be arraigned. However, before he was taken to court, Detective
Timothy Bentley advised appellant that he was going to speak to
him in reference to the murder case and took him to an interview
room. Appellant informed Detective Bentley that he did not have
to say anything and that he wanted to talk with his lawyer.
Detective Bentley responded that he did not really want to speak
with appellant and stated. ““I don't need anything from you.
There's plenty of witnesses and I personally don't care 1f I speak
with you."" At that point, Detective Bentley proceeded to obtain
from appellant basic information for a criminal mvesngation divi-
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sion (CID) information form. Upon completion of the CID form,
appellant was informed that it was time for his arraignment, at
which time appellant asked Detective Bentley, “What do you
want to know? I will speak with you.” Appellant was then advised
of his Miranda rights, he signed the Blytheville Police Department
Interrogation Advise of Rights form, and he gave a tape-recorded
statement admatting that he had pointed a gun and shot three times
in the direction of Mr Walker and the other individuals.

On October 2, 2003, appellant filed 2 motion to suppress his
statement. Following tesimony and arguments by counsel, the
court denied appellant’s motion to suppress and admtted his
statement into evidence,

Our review of a demal of a motion to suppress evidence is de
noro, and we make an independent determination based on the
totality of the circumstances, giving due deference to the trial
court’s ability to assess the credibility_of the witnesses. Davis_v.
State, 351 Ark. 406, 94 S W. 3d 892 (2003). In Davis, our supreme
court clanfied the standard of review by replacing a view of the
evidence “in the light most favorable to the State™ with a “proper
deference to the findings of the trial court,”” which was held to be
more consistent with the standard announced by the United States
Supreme Court Stare v. Harmon, 353 Ark 568, 113 S W.3d 74
(2003) (quoting Ormnelas v United States, 517 U S 690 (1996))

Appellant’s sole point on appeal 1s that the trial court erred 1n
denying the motion to suppress his statement. Appellant asserts
that his Fifth and Fourteenth Amendment Rights of the United
States Constitution were violated and once that right is invoked
“all interrogation must cease until an attorney is present.” The trial
court denied the motion, reasoning that the appellant voluntanly
reinitiated the questioning by 1ndicating that he wanted to give a
statement.

[1]1 Appellant correctly asserts that once an individual 1n
custody invokes his nght to counsel the interrogation must cease.
The term *‘interrogation” under Miranda refers not only to express
questioning, burt also to any words or actions on the part of the
police (other than those normally attendant to arrest and custody)
that the police should know are reasonably likely to ehcit an
mcrniminating response from the suspect. Rhode Island v. Innis, 446
U.S. 291 (1980). However, what occurred 1n this case was not the
conunuation of an interrogation relating to the charges, rather it
was an informational procedure normally attendant to arrest and
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custody. In fact, there 1s no indication in the record that appellant
was initially questioned regarding the charges against him.

Furthermore, the statements that Detective Bentley made 1n
response to appellant’s decision to remain silent and his request for
an attorney were not statements that were reasonably likely to
elicit an incriminating response from appellant, Detective Bentley
simply responded that he had witnesses to speak with and that he
did not need to speak with appellant regarding the charges. The
crux of the inquiry 15 whether Detective Bentley should have
known that due to his statements appellant would be moved to
make a self-incnminating admission  See Innis, supra. Given the fact
that Detective Bentley's statements appear to have consisted of no
more than a few off-hand remarks, we cannot say that Detective
Bentley should have known 1t was reasonably likely that appellant
would respond. Nor does the record indicate that Detective
Bentley's comments were particularly evocative. Therefore, De-
tective Bentley did not subject appellant to words or actions that
he should have known were reasonably likely to elicit an incrimi-
nating response from appellant.

[2] Our supreme court recently clarified the standard of
review for cases involving a trial court’s ruling on the voluntariness
of a confession holding that we must make an independent
determination based upon the totality of the circumstances Stan-
dridge v. State, 357 Ark 105, 161 S'W 3d 815 (2004) (citing Grillot
v. State, 353 Ark. 294, 107 S.W 3d 136 (2003)) A statement made
while in custody 1s presumptively involuntary, and the burden 1s
on the State to prove by a preponderance of the evidence that a
custodial statement was given voluntanly and was knowingly and
intelligently made Id In order to determine whether a waiver of
Miranda rights 1s voluntary, this court looks to see 1f the confession
was the product of free and deliberate choice rather than intimi-
dation, coercion, or deception. Id.

Here, Detective Bentley spoke with appellant 1n an inter-
view room and said he would like to speak with appellant
regarding the case Appellant invoked his nght to remain silent and
his right to counsel Detective Bentley then proceeded to question
appellant only regarding the CID form. When informed that 1t was
time for the arraignment to begin, appellant spontaneously asked
Detective Bentley what he wanted to know and indicated that he
wanted to talk with him about the charges. Detective Bentley
testified that at thar point he advised appellant of his nights,
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appellant signed the Advise of Rights form, and Detective Bentley
asked appellant to note specifically that he would be speaking to
him without an attorney. Furthermore, appellant’s tape-recorded
statement evidenced his understanding of his waiver of nights.
There 1s no evidence of coercion, and 1t is clear that appellant was
aware of the consequences of abandoning his right to remain silent
and to have counsel present during questioning,

Given the totality of the circumstances 1n this case, we hold
that the tial court did not err in denying appellant’s motion to
suppress his custodial statement

Affirmed.

Grapwin and NEar, JJ., agree.




