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CRIMINAL LAW — APPELLANT NOT A “FAMILY OR HOUSEHOLD MEMBER. " AS
CONTEMPLATED BY STATUTE — CONVICTION FOR FIRST-DEGREE
DOMESTIC BATTERY REVERSED — The record indicated that appel-
lant's relationship wath the victim had ended; whle 1t was true that he
was staying in the vicum’s home, 1t was uncontroverted that at the
time he assaulted the victim, he had already decided to return to hus
home in North Carclina the next day, furthermore. while 1t was true
that appellant and the vicim had a sexual relationship in the past, the
vicim made 1t very clear in her tesumony that they had not
cohabited: under these facts, the State failed to prove that appellant
was a household member as defined by Arkansas Code Annotated
section 5-26-302 (Supp. 2003), and therefore, appellant’s conviction
for first-degree domestic battery was reversed and dismssed.

Appeal from Jefferson Circuit Court; Berlin C. Jones, Judge,
affirmed 1n part, reversed and dismissed 1n part.

Daniel C. Becker, for appellant.

Mike Beebe, Att'y Gen.. by: Brad Newman, Ass't Att’y Gen., for
appellee

JOSEPHINE Linker HarT, Judge. Michael Wrenn was con-
victed in a Jefferson County jury trial of first-degree domestic
battery, kidnapping. and first-degree terroristic threatemng for which
he received concurrent sentences of 240 months, 180 months, and 72
months, respectively, in the Arkansas Department of Correction.
Previously, Wrenn's appellate counsel filed a no-merit brief pursuant
to Anders v. California, 386 U.S. 738 (1967), and Rule 4-3(j) of the
Rules of the Arkansas Supreme Court and Court of Appeals. How-
ever, based upon our review of the record and the law concerning the
offense of first-degree domestic battery, we concluded that an argu-
ment addressing whether Wrenn was a “‘family or household mem-
ber,” as contemplated by the sections of our criminal code dealing
with domestic battery and assanlt, see Ark Code Ann § 5-26-301 et
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seq. (Supp. 2003), would not be wholly frivolous. Wrenn now rasses
that argument on appeal, asserting that the tnal court erred 1n talling
to direct a verdict on the charge of domestic battery 1n that the State
taled to prove that he was a houschold or family member Wrenn
does not contest his conviction on the other charges, and we affirm
those convictions. However, we find merit in his argument concern-
g the domestic-battery conviction and reverse and dismuss

Wrenn’s convictions stem from the events of January 30,
2003, when a social encounter with the vicum, Goldie Diane
Whitaker, devolved into a physical altercation. In the course of the
evening, after visiting a night club, Wrenn allegedly wrapped a belt
around Ms Whitaker’s neck and forced her into the van thar she
had previously been driving with Wrenn as the passenger. She
eventually escaped by leaping from the moving vehicle,

Because this appeal only concerns the issue of whether
Wrenn was properly convicted under our domestic-battery stat-
ute, we will focus on that part of the tesitmony that relates to
Wrenn's and Whitaker's status as “family or household members”
under our domestic- battery statute. Under Arkansas Code Anno-
tated section 5-26-302 (Supp. 2003), “family or household mem-
bers™ are defined as

(1) Spouses;

(2) Former spouses,

(3) Parents;

(4) Children, including any minors residing 1n the household;

(5)(A) Persons related by blood within the fourth degree of con-
sanguinity.

(B) Degrees of consanguinity shall be computed pursuant to § 28-
9-212;

(6) Persons who presently or in the past have resided or cohabited
together; and

(7) Persons who have or have had a child 1n common

At Wrenn's trial, Anita Stennis testified that Wrenn and the
victim Goldie Diane Whataker had dated for four or five months,
but she thought that they had “sphit up.” In her testimony,
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Whitaker confirmed that her relationship with Wrenn had ended
She stated that they met in July 2002 and would “'see each other
three or four times a week.” When asked 1f there were occasions
when the two would spend the weekend together, Whitaker
denied that they would spend *‘the whale weekend™ but noted
that Wrenn would drive to her residence on Sunday morning and
attend church services with her and her family. According to
Whitaker, 1n September, Wrenn asked her to marry him, but she
told hum that she was not ready. However, she clamed that the
relationship ended in November 2002, when Wrenn moved to
North Carolina.

Whitaker further testified that on or about January 15, 2003,
Wrenn called her suggesting that they get back together. He
claimed he had an interview at the Pine Bluff Arsenal and weuld
arrive on January 24. Whittaker stated that when she picked him
up at the bus terminal on Friday, Wrenn told her that he did not
have money for a hotel She took him to her home, and her
mother agreed to ‘‘put him up tll Monday ™ According to
Whitaker, Wrenn did not go to the arsenal on Monday or any
other day that week Nonetheless, Wrenn told her that he would
leave on Friday The events in question occurred on Thursday
evening

Whitaker stated that she invited Wrenn to accompany her to
the “Y-Not Jazz and Blues” club because ‘‘since he was at my
house it would be nice to invite him to go.” She testified that on
Tuesday, “we had talked that we would just be friends™ and that
they would not try to go on with their relationship. Whtaker
concluded her testimony by confirming that, in the course of her
relationship with Wrenn, they had *‘physical relations together B

Wrenn moved for a directed verdict, arguing that the State
failed to prove cohabitation or that he resided with the vicum
sufficiently to qualify as a househald or family member. The
motion was denied, and Wrenn testified on his own behalf. Wrenn
confirmed that he and Whitaker had a relationship that lasted from
July until he moved to North Carolina in early December and that
he 1ntended to return to North Carolina on Friday. Wrenn timely
renewed his directed-verdict motion at the close of all the evi-
dence.

On appeal, Wrenn argues the trial court erred in finding that
he fit the description of *‘family or household member™ as defined
by Arkansas Code Annotated section 5-26-302 He contends that



170 [92

the testimony proved only that he was a short-term guest and that
the purpose of his visit was to seek employment Wrenn argues
further that there was no “‘intent” by him or the victim that he
become a family or household member, and therefore his convic-
tion on this count should be reversed and dismissed. We agree.

[1] The record indicates that Wrenn's relationship with
the victum had ended. While it is true that he was staying 1n the
victim’s home, 1t was uncontroverted that at the time he assaulred
the victim, he had already decided to return to his home in North
Carolina the next day. Furthermore, while it was true that Wrenn
and Whtaker had a sexual relationship 1n the past, Whitaker made
1t very clear 1n her testimony that they had not cohabited. Under
these facts, we hold that the State failed to prove that Wrenn was
a household member, and therefore, we reverse and dismiss his
conviction for first-degree domestic battery.

Affirmed in part; reversed and dismissed 1n part.

Birp and CrRABTREE, [, agree.




