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ESTOPPEL — COLLATERAL ESTOPPEL — ELEMENTS — Collateral
estoppel, also known as 1ssue preclusion, bars relitigation of 1ssues of
law or fact previously liigated by a party; the elements of collateral
estoppel are (1) the 1ssue sought to be precluded must be the same as
that involved 1n the prior hitigation; (2) the 1ssue must have been
actually lingated; (3) it must have been determined by a valid and final
judgment, (4) the determination must have been essential to the
judgment, collateral estoppel 15 applicable to decisions of the Work-
ers' Compensation Commission.

LEE'S CLAIM WAS NOT BAR.RED BY DOCTRINE OF COLLATERAL ESTOP-
PEL — APPELLATE COUP.T AGREED WITH COMMISSION'S FINDINGS
— The Workers' Compensation Commusston did not find that the
claim 15 barred by the doctrine of res judicata because although the
prior administrative law judge found that the claimant’s neck injury
was not causally related to her compensable back injury, he did not
reach the 1ssue of additional temporary- total-disability compensation
once he found the neck injury not to be a compensable imjury;
moreover, the Commussion noted that once the case was appealed to
the Full Commission and the Arkansas Court of Appeals, they did not
adjudicate, and nor did thev address the 1ssue of temporary-total-
disability compensation; as such. the Commussion found that the
claimant had not had an opportunity to htigate her entitlement to
additional temporary-total-disability compensation; therefore, the
doctrine of res judicata did not preclude the claimant from claiming
entitlement to additional temporary-total-disability compensation
from June 7, 2000, through March 19, 2003; the appellate court
agreed with the Commission’s findings; therefore, the court held that
appellee’s claim was not barred by the doctrine of collateral estoppel
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MINATION FOR CommIsSION — Temporary-total disability 1s that
penod within the healing period in which an employee suffers a total
ncapacity to earn wages; when an mnjured employee is totally
incapacitated from earming wages and remains in his healing period,
he 15 entitled to temporary-total disability; the healing period ends
when the employee 15 as far restored as the permanent nature of his
ijury will permit, and if the underlying condition causing the
disability has become stable and if nothing in the way of treatment
will improve that condition, the healing period has ended, the
determination of when the healing period has ended 15 a factual
determination for the Commussion and wall be affirmed on appeal 1f
supported by substantial evidence, these are marters of weight and
credibility, and thus he wachin the exclusive province of the Com-
nussion.

WORKERS' COMPENSATION — COMMISSION'S FINDING THAT APPEL -
LEE'S HEALING PERIOD HAD-NOT ENDED WAS SUPPORTED BY SUB=
STANTIAL EVIDENCE — AWARD OF ADDITIONAL TEMPORARY-
TOTAL-DISABILITY BENEFITS AFFIRMEDL: — The Commission's
finding that appellee’s healing period had not ended was supported
by substantial evidence where appellee testfied that, following her
acaident, she went back to work the following Monday and worked
the entire week, during thar ume, due to pain, appellee also saw her
doctor, the following week, appellee was only able to work two days
and her doctor took her off work; appellee testified that she was
mually paid temporary-total-disabihty benefits through June 7,
2000, and she began recerving benefits again 1n March 2003; appellee
testified that from June 7, 2000, to March 14, 2003, she was unable
to work, and she has not worked since the acaident, the medical
evidence further established that appellee was 1n her healing penod,
because appellee has yet to be released to work she remains 1 her
healing period; accordingly, the Commussion did not err when 1t
awarded appellee additional temporary-toral-disability benefits.

Appeal from the Arkansas Workers’ Compensation Com-

mission; affirmed.
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Worley and Jarrod S. Parrish, for appellants.

The Zan Dawns & McNeely Law Firm PLLC, by: Steven R.

McNeely, tor appellee.



SEARCY INDUs LAUNDRY, INC v. FERREN
Arx. Arp] Cite as 92 Ark App 65 (2005) 67

11y NeaL, Judge. Appellants, Searcy Industnal Laundry,

Incorporated and Mid-Century Insurance Company, ap-
peal from a decision of the Arkansas Workers’ Compensation Com-
mission (Commission) awarding appellee Sharon Ferren additional
temporary-total-disability benefits. On appeal, appellants argue that
appellee’s claim for temporary-total-disability benefits was barred by
the doctrine of collateral estoppel. They argue, in the alternative, that
appellee failed to prove entitlement to temporary-total-disability
benefits. We affirm.

On January 13, 2000, appellee sustained an admittedly
compensable injury to her back. Four months later, appellee began
complaining of a possible cervical-spine mjury. Appellants contro-
verted the injury to appellee’s cervical spine. The administrative
law judge (AL]) found that appellee had falled to prove by a
preponderance of the evidence that she sustained a compensable
injury to her cervical spine. The Commussion reversed the decision
of the ALJ, finding that appellee proved a compensable neck injury
by a preponderance of the evidence. Appellants appealed the
decision to our court. In Searcy Industnal Laundry Inc. v. Ferren, 82
Ark. App. 69, 110 S'W.3d 306 (2003), we affirmed the decision of
the Commussion.

Thereafter, appellee filed a claim for additional temporary-
total- disabihty benefits for the period of June 7, 2000, to March
19, 2003 Appellants argued that the claim was barred by the
doctrine of res judicata. The ALJ found that the claim was barred.
The Commission reversed, finding that the 1ssue of entitlement to
temporary-total-disability benefits had not been litigated during
the previous proceedings. From that decision comes this appeal

Appellants argue that appellee’s claim for temporary-total-
disability benefits is barred by the doctrine of collateral estoppel In
support of their argument, appellants raise the following sub-
points: (1) appellee 1s impermussibly seeking to relitigate her claim
to temporary-total-disability benefits despite the fact that the same
issue was presented and decided upon before; (2) appellee’s claim
for temporary-total-disability benefits was fully lingated during
the hearing, the appeal to the Commission. and the appeal to this
court; (3) once affirmed by this court. the Commission’s decision
after conducting de novo review became a final ruling and 1s
therefore res judicata; (4) no matter what the current position of the
Commussion s, its original award of benefits to the appellee 15 final
and represents the law of the case for res judicata purposes
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[1}] Collateral estoppel, also known as 1ssue preclusion,
bars relitigation of 1ssues of law or fact previously hitigated by a
party. Johnson v. Union Pac. R.R., 352 Ark. 534, 104 S W 3d 745
(2003). The elements of collateral estoppel are: (1) the 1ssue sought
to be precluded must be the same as that involved 1n the prior
litigation, (2) the issue must have been actually huigated; (3) 1t must
have been determined by a vahd and final judgment; (4) the
determinarion must have been essential to the judgment. Id.
Collateral estoppel 1s applicable to decisions of the Workers’
Compensaton Commussion See Craven v Fulton Sanitation Ser. |
Inc, 361 Ark. 390, 206 S W 3d 842 (2005).

In finding that the appellee’s clum was not barred the
Commission wrote the following:

In the present matter, the Full Commussion finds that the
administrative law judge was correct in finding that the claimanc 1s
making the same claim for additional temporary total disabiliry
compensation for the exact time frame, based on the same circum-
stances, as were requested at the hearing in March of 2001. How-
ever, we do not find that the claim 1s barred by the doctrine of res
Judicata because although the prior admunistrative law judge found
in his opimon of March 28, 2001, that the claimant's neck mjury was
not causally related to her compensable back injury, he did not reach
the 1ssue of additional temporary total disabihity compensation once
he found the neck imury not to be a compensable 1njury More-
over, we note that ance the case was appealed to the Full Commus-
s10n and the Arkansas Court of Appeals, they did not adjudicate, and
nor did they address the 1ssue of temporary total disabiliry compen-
sation. As such, we find that the claimant has not had an opportu-
nity to htigate her entitlement to additional temporary total disabil-
ity compensation. Therefore, we further find that the doctrine of
res judicata does not preclude the claimant from claiming entitlement
to additional temporary total disability compensation from June 7,
2000, through March 19,2003

[2] We agree with the Commission’s findings. Therefore,
we hold that appellee’s claim was not barred by the doctrine of
collateral estoppel

[3] In the alternative, appellants argue that appellee failed
o prove entitlement to temporary-total-disability benefits.
Temporary-total-disability 1s that period within the healing period
in which an employee suffers a total incapacity to earn wages. K II
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Constr Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).
When an injured employee 1s totally incapacitated from earning
wages and remains in his healing pernod, he 1s entitled to
temporary-total-disability. Id. The healing period ends when the
employee 1s as far restored as the permanent nature of his injury
will permit, and if the underlying condition causing the disability
has become stable and if nothing in the way of treatment will
improve that condition. the healing period has ended. Id. The
determination of when the healing period has ended 15 a factual
determination for the Commission and will be affirmed on appeal
1f supported by substantial evidence. Poulan Weed Eater v. Marshall,
79 Ark. App 129, 84 S.W.3d 878 (2002). These are matters of
weight and credibility, and thus lie within the exclusive province
of the Commission Id

We hold that the Commussion’s finding that appellee’s
healing period had not ended 1s supported by substantial evidence.
Appellee testified that, following her accident, she went back to
work the following Monday and worked the entire week. During
that time, due to pain, appellee also saw her doctor. The following
week, appellee was only able to work two days and her doctor took
her off work. Appellee testified that she was initally paid
temporary-total-disability benefits through June 7, 2000. She said
that she began receiving benefits agamn 1in March 2003. Appellee
testified that from June 7, 2000, to March 14, 2003, she was unable
to work She said that she had not worked since the accident.

[4] The medical evidence further established that appellee
was 1n her healing period. In aletter dated Aprl 23, 2001, Dr. John
Wilson states that, due to pain. appellee had not been released to
work A letter dated November 11, 2003, further indicates that
appellee was still in her healing period. Because appellee has yet to
be released to work she remains in her healing period, Accord-
ingly, the Commussion did not err when 1t awarded appellee
additional temporary-total-disability benefits.

Athrmed
BAKER, J.. agrees.

GLADWIN, |., concurs.



