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CRIMINAL PROCEDURE — BURDEN OF PROOF IN REVOCATION
HEARING — FACTORS ON REVIEW —— In a heaning to revoke a
suspended imposition of sentence, the burden is on the State to prove
a violation of a condition of the suspended sentence by a preponder-
ance of the evidence, on appellate review, the trial court's findings are
upheld unless they are clearly agamnst the preponderance of the
evidence, because a determination of the preponderance of the
evidence tumns on questions of credibility and weight to be given
tesumony, the appellate court defers to the trial court’s supernior
position 1n this regard

CRIMINAL PROCEDURE — REVOCATION PROCEEDINGS — ONLY
ONE VIOLATION OF CONDITIONS NEED BE PROVED. — In order to
revoke a suspended sentence, the State need only prove one violation
of a condition of suspension.

CRIMINAL PROCEDURE — FINDING OF VIOLATION NOT CLEARLY
AGAINST PREPONDERANCE OF EVIDENCE — DIRECT EVIDEMNCE OF
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VIOLATION EXISTED — The trial court's finding that appellant
violated a condition of her suspended sentences was not clearly
aganst the preponderance of the evidence, contrary to appellant’s
argument, there was direct evidence that she violated a condition by
committing second-degree battery.

4. CRIMINAL LAW — BATTERY & PHYSICAL INJURY DEFINED — CON-
SIDERATIONS OF PROOF — Pursuant to Ark. Code Ann, § 5-13-
202(a)(2) (Supp. 2003), a person commits battery in the second
degree 1f. with the purpose of causing physical injury to another
person, he or she causes physical injury to any person by means of a
deadly weapon other than a firearm: ' physical injury™ 1s defined as
“infliction of substantial pain,”” see Ark, Code Ann. 6 5-1-102(14)(B)
(Supp. 2003), and in deciding whether this has been proved the trier
of fact may consider the sensivity of the area of the body to which
the mnjury 1s inflicted and the seventy of the attack

5  CRIMINAL LAW — APPELLANT FOUND GUILTY OF SECOND-DEGREE
BATTERY — NO ERROR FOUND. — The victim testified that appel-
lant beat lum repeatedly with a steel pipe, which 15 a deadly weapon,
resulting 1n his face and nose being “busted up" as well as consider-
able facial bleeding; thus, the tnal coart committed no error n
finding that appellant's purpose was to inflict substantial pain with the
pipe and that this was accomplished

6  CRIMINAL LAW — REVOCATION OF SUSPENDED SENTEHNCE — MAY
NOT OCCUR BEFORE COMMENCEMENT OF PERIOD OF SUSPENSION
— A tral court does not have authonty to revoke a suspended
sentence before commencement of the period of suspension, and in
such mstances the resulting sentence 1s void

7. APPEAL & ERROR — VOID OR. ILLEGAL SENTENCES — REVIEWED
EVEN IF NOT RAISED ON APPEAL OR OBJECTED TO I TRIAL COURT
— The appellate court reviews problems mvolving void or illegal
sentences even if not raised on appeal and not objected to i the trial
court

8. CRIMINAL LAW — VIOLATION OF CONDITION OF SUSPENSION OC-
CURRED BEFORE AFPELLANT HAD SERVED PRISON SENTENCE —
REVOCATION & SENTENCE REVERSED — The revocation and
twenty-vear prison sentence related to the March 31, 2004, convic-
tion for conspiracy to deliver methamphetamine were reversed
where appellant was sentenced to prison and a suspended imposition
of sentence for an addinonal rerm, but the violation of her candition
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occurred before she served any of her pnson sentence; because she
had not been lawfully set at Liberry from the imprisonment, her
period of saspension had nor yer commenced to run

o

CRIMINAL LAW — REVOCATION RELATING TO GUILTY PLEAS FOR
POSSESSION OF METHAMPHETAMINE & POSSESSION OF DRUG PARA-
PHERNALIA AFFIRMED — VIOLATION COMMITTED DURING PERIOD
OF SUSPENSIONS — The trial court’s revocaton of appellant’s sus-
pended sentences, and resulting ten-vear impositions of suspended
sentences, as related to her guilty pleas for possession of methamphet-
amine and possession of drug paraphernaha as reflected on the March
14, 2003, judgment, were affirmed because she commutted 2 viola-
uon during the period of those suspensions

10, CRIMINAL LAW — JUDGMENT & COMMITMENT ORDER ARE EFFEC-
TIVE UPON ENTRY OF RECORD — TRIAL COURT MAY MODIFY
SENTENCE PRONOUNCED IN OPEN COURT PRIOR TO ENTRY OF

JUDGMENT. — Judgment and commitment orders are effective upon
entry of record, and the tnal court 15 within 1ts authonty to modify
the sentence pronounced 1n open court prior to entry of judgment so
long as 1t complies with other pertinent criminal rules,

Appeal from Sebastian Circuit Court; James Robert Mar-
schewski, Judge, atfirmed 1n part; reversed and dismissed in part.

David L. Dunagin, for appellant.

Mike Beebe, Att'y Gen , by Misty Wilson Borkowski, Ass’t Att'y
Gen., for appellee

OoHN B Rosains, Judge Appellant Patricia Stultz pleaded

guilty to possession of methamphetamine and possession of
drug paraphernalia and was given a four-year suspended imposition of
sentence on March 14, 2003. On March 31, 2004, the tral court
entered a judgment and commutment order sentencing Ms. Stultz to
three years in prson with an additional seven-year suspended 1mpo-
sition of sentence, which was pursuant to Ms. Stultz's plea of guilty to
conspiracy to deliver methamphetamine, which she entered on
March 24, 2004. On April 6, 2004, the State filed a petition to revoke
all of the suspended sentences on the grounds that Ms Stultz violated
her conditions on March 31, 2004, by commutting several cniminal
offenses. After a hearng, the tral court announced that 1t was
revoking the suspended sentences, and on August 13, 2004, an order
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was entered sentencing Ms. Stultz to a ten-year suspended imposition
of sentence for possession of methamphetamine and for possession of
drug paraphernalia, as well as a twenty-year prison term for conspiracy
to deliver methamphetamine. Ms, Stultz now appeals from the order
revoking her suspended sentences, arguing that there was insutficient
evidence that she violated her conditions. We affirm i part and
reverse 1n part.

[1] In a hearing to revoke, the burden is on the State to
prove a violation of a condition of the suspended sentence by a
preponderance of the evidence. Hyde v State, 39 Ark App. 131.
953 S.W.2d 911 (1997). On appellate review, the tnal court’s
findings are upheld unless they are clearly against the preponder-
ance of the evidence. Id. Because a determination of the prepon-
derance of the evidence turns on questions of credibility and
weight to be given testimony, we defer to the tral court’s superior
position 1n this regard. Id.

At the revocation hearing, Stan Ames testified that Ms.
Stultz came to his residence at around noon on March 31, 2004.
Donnte and James Kramer were already there when she arrived.
According to Mr Ames, he was in his garage when he heard his
truck windows being busted out, and Donnie and James contained
him 1n the garage Mr. Ames stated that “Donnie busted me 1n the
mouth,”” and that Ms. Stultz started beating him with a steel pipe
while accusing him of burning her house down and stealing from
her. Mr. Ames indicated that Ms. Stultz hit him multiple times
with the pipe, first hitting his leg and then hitting him 1n the tace
when he fell to the floor. Ms. Stultz then threw gasoline on Mr.
Ames, and he managed to run into his house and call the police
before ““they followed and tackled me agamn and went to beating
me agamn.”’

By the ume Officer Roger Green arnved at the scene.
Donnie and James had fled, but Ms Stultz was still there attempt-
ing to leave the driveway 1n a pickup truck Officer Green stopped
her, and noticed she had blood on her hands. Mr. Ames emerged
from the garage and was bleeding from his mouth and nose.
Officer Green observed a puddle of blood in the garage, and upon
inspecting the interior of the house he found it to be “total
destruction.” Mr. Ames advised Officer Green that Ms. Stultz had
taken some items from his residence, including some knives that
were found 1n Ms. Stultz’s purse.
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Mr. Ames testified that he was afraid he was going to be
killed that day and that Ms. Stultz threatened him the entire time
she was beating him. After the episode ended, Mr. Ames wenr to
the hospital to make sure that no bones were broken, and he was
examined but not admitted. However, he testified that his face and
nose were “‘pretty busted up.”

At the conclusion of the revocation hearing, the trial court
found that Ms Stultz viclated her conditions by committing
second-degree battery, attempted first-degree battery, and bur-
glary. Ms. Stultz argues on appeal that these findings were clearly
against the preponderance of the evidence She contends that the
evidence presented by the State was circumstantial and did not
support the trial court’s decision to revoke.

[2,3] We hold that the tnal court’s finding that Ms. Stulez
violated a condition of her suspended sentences was not clearly
against the-preponderance-of the evidence. In order to revoke a
suspended sentence, the State need only prove one violation.
Ramsey v. State, 60 Ark. App. 206, 959 S'W.2d 765 (1998)
Contrary to Ms. Stultz’s argument, there was direct evidence that
she violated a condition by committing second-degree battery.

[4, 5] Pursuant to Ark. Code Ann. §5-13-202(a)(2)
(Supp. 2003), a person commits battery in the second degree if,
with the purpose of causing physical 1njury to another person, he
or she causes physical injury to any person by means of a deadly
weapon other than a firearm. A steel pipe 1s considered a deadly
weapon. See Releford v, State, 59 Ark. App. 136, 954 S W .2d 295
(1997). The victim testified that Ms. Stultz beat him repeatedly
with a steel pipe, resulting in his face and nose being **busted up”
as well as considerable facial bleeding. **Physical injury™ is defined
as “infliction of substantial pain,” see Ark. Code Ann § 5-1-
102(14)(B) (Supp. 2003), and in deciding whether this has been
proved the trier of fact may consider the sensitivity of the area of
the body to which the injury 1s inflicted and the sevenity of the
attack. See Holmes v. State, 15 Ark. App 1603, 690 S W 2d 738
(1985). We conclude thar the trial court commutted no error in
finding that Ms. Stultz’s purpose was to inflict substantial pain with
the pipe and that this was accomplished

[6-8] While we disagree with the only 1ssue raised in Ms
Stultz’s brief, we nonertheless reverse the revocation and twenty-
year prison sentence related to the March 31, 2004, conviction for
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conspiracy to deliver methamphetamine In Hamess v. State, 352
Ark. 335, 101 S W 3d 235 (2003), the supreme court held that a
trial court does not have the authority to revoke a suspended
sentence before the commencement of the period of suspension,
and that in such instances the resulting sentence 1s void. That 15
exactly what happened 1n the present case. As in Hamess v. State.
supra, Ms. Stultz was sentenced to prison and a suspended 1mposi-
tion of sentence for an additional term, but the violation of her
condition occurred before she served any of her prison sentence.
Because Ms. Stultz had not been lawfully set at hiberty from the
imprisonment, her period of suspension had not yet commenced
to run. See Ark. Code Ann. § 5-4-307(c) (Repl 1997); Harness v.
State, supra. Although Ms_ Stultz does not challenge the legality of
her sentence on appeal, we review problems involving void or
illegal sentences even if not raised on appeal and not objected to 1n
the tral court. See Harness v State, supra

[9] However, we affirm the tral court’s revocation of Ms.
Stultz’s suspended sentences, and resulting ten-year impaositions of
suspended sentences, as relates to her guilty pleas for possession of
methamphetamine and possession of drug paraphernaha as re-
flected on the March 14, 2003, judgment. This 1s because she
committed a violation during the period of those suspensions

[10] The State notes 1n 1ts brief that the tnal court pro-
nounced ten years' imprisonment from the bench, but the judg-
ment being appealed from reflects a ten-year suspended imposition
of sentence for each offense. This discrepancy 1s resolved by
Bradford v. State, 351 Ark. 394, 94 S'W 3d 904 (2003), where our
supreme court held that judgment and commitment orders are
effective upon entry of record, and that the trnial court 1s within its
authority to modify the sentence pronounced 1n open court prior
to entry of judgment so long as 1t complies with other pertinent
criminal rules.

The August 13, 2004, order being appealed from reflects
ten-year suspended impositions of sentences, which were autho-
nized by law and are hereby affirmed However, that portion of the
order that imposed the unauthorized twenty-year prison term 1s
reversed and dismissed

Affirmed 1n part: reversed and dismissed 1n part.



