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APPEAL & ERROR — LEGAL ISSUES — STANDARD OF REVIEW — The
standard of review employed by the appellate court when purely legal
matters are at 1ssue 1s that if the law has been erroneously applied and
the appellant has suffered prejudice, the trial court’s erroneous ruling
1s reversed.

INSURANCE — PAYMENT FOR TOTAL LOSS — INSURER'S RIGHT TO
SALVAGE. — Upon appellants’ payment for a total loss, appellee was
required to relinquish the salvage and appellants were entitled to
receive the salvage or its value, where the insurance policy provided
that *9f the areraft has suffered physical damage or loss and the



ProkNnx Avianion ManNaGekrs, Inc v
SouTtHERM PINE HELICOPTERS, INC
Cate as 91 Ark, App. 71 (2005) [91

Company has paid for it, the Company is entitled to the salvage value
of the aircraft” and that the insured must *‘deliver a clear utle to the
arrcraft to the salvage buyer upon payment by the Company of a
claim for the total loss of the arcraft ™

JUDGMENT — RES JUDICATA — ELEMENTS — The elements of res
Judicata are’ (1) the first suit resulted 1n a judgment on the ments; (2)
the first suit was based upon proper jurisdiction; (3) the first suit was
fully contested in good faith; (4) both suits involve the same claim or
a cause of action that was htigated or could have been litigated but
was not; (5) both suits involve the same parties or their privies.

JUDGMENT — RES JUDICATA — APPLICABILITY. — Res judicata
apphies not only to 1ssues that were actually lingared in che prior suxt
but to 1ssues that could have been and therefore should have been
htigated; 1n order to determine whether res judicata apphies, it must
appear that the_particular matter was raised.and.determined or_that it
was necessarily within the issues and might have been litigated in the
previous action.

JUDGMENT — RES JUDICATA — APPELLANTS' RIGHT TO SALVAGE
WAS NOT NECESSARILY WITHIN ISSUES OF FEDERAL LAW SUIT. —
Where appellants’ nght to salvage was not a defense ro coverage, had
no bearing on the coverage issues, and would have had no place in
the tnal of the federal case; consequently, it was not “necessarily
within the 1ssues”™ of the federal lawsuit.

JUDGMENT — RES JUDICATA — APPELLANTS' RIGHT TO SALVAGE
NOT ISSUE THAT MIGHT HAVE BEEN LITIGATED IN FEDERAL COUPR.T
— Appellants’ right to the salvage was not an issue that *‘might have
been htigated" in federal court because 1t did not arise until appellants
actually paid for the total loss, before a counterclaim or set-off can be
pleaded 1t must exist; here, appellants were not deemed liable for the
total loss untl judgment was entered in the federal insurance-
coverage litigation; their entitlement to the salvage, therefore, did
not arise until the htigation was concluded; as a result, appellants’
right to the salvage was not an issue that *‘might have been hitigated”
in the federal lawsuit.

JUDGMENT — TRIAL COURT'’S RULING REVERSED — DOCTRINE OF
RES JUDICATA DID NOT BAR APPELLANTS FROM ASSERTING THEIR
CLAIM TO SALVAGE IN THIS SUIT — The appellate court reversed and
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remanded the trial court’s ruling that appellants’ claim to the salvage
was barred by res judicata and that title to the salvage should be vested
n appellee.

Appeal from Drew Circuit Court; Robert Vittitow, Judge,
reversed and remanded.

Thompson & Llewellyn, P A | by: James M. Llewellyn, Jr., for
appellants.

No response.

am BirD, Judge. Appellants, who insured a helicopter

owned by appellee, sought title to the helicopter salvage
after paying $297.000 for a total loss. The trial court instead vested
title to the salvage in appellee. We reverse and remand.!

The helicopter 1n question 15 a 1962 Bell Huey It was
insured for $330,000, less a ten-percent “‘in-motion’’ deductible
In March 2000, the helicopter was damaged by fire, and appellee
submitted a claim to appellants. Appellants contended that cover-
age was excluded due to appellee’s operation of the awrcraft in
violation of FAA regulations. On Qctober 31, 2000, appellee sued
appellants in federal court for breach of contract and bad faith A
jury trial was held on the contract claim (the bad-faith claim was
dismissed on summary judgment), and a verdict of $297,000,
representing a total loss of the helicopter, was rendered 1n favor of
appellee The verdict was affirmed by the United States Court of
Appeals for the Eighth Circuit on February 26, 2003 Southern Pine
Helicopters, Inc v. Phoemx Awation Mgrs., Inc., 320 F.3d 838 (8th
Cir. 2003).

The Bank of Lake Village and the Small Business Admims-
tration — who apparently had liens on the helicopter — subse-
quently filed writs 1n Drew County Circuit Court to garnish the
msurance proceeds. The circuit judge ordered appellants to pay the
proceeds into the court registry pending a determination of how

' This case 15 before us a second ume following an order for rebriefing. Phoenix
Aviation Mgrs., Inc. v Southern Pine Helicopters, Inc., CA03-1309 (Nov. 17,2004) (not designated
for publication) Appellants have filed a substituted brief that remedies the deficiencies
mentioned 1n the rebriefing arder
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they should be disbursed. Appellants deposited the proceeds as
ordered and filed a motion seeking the helicopter salvage 2

On July 28, 2003, the parties settled all aspects of the
litigation except ownership of the salvage. At a hearing on the
matter, appellants argued that they were entitled to the salvage
based on the following provision of the msurance policy:

SALVAGE — If the aircraft has suffered physical damage or loss and
the Company has paid for it, the Company 1s enutled to the salvage
value of the aircraft or any replaced parts. The Company will not
accept responsibility for the aircraft or any replaced parts. It 15 the
insured’s responsibihty to deliver a clear title to the aircraft to the
salvage buyer upon payment by the Company of a claim for the
total loss of the aircraft.

Appellee argued that appellants should have litigated their claim to the
salvage 1n the federal action. The trial judge ruled that appellants’
claim was barred by res judicata and collateral estoppel due to their
fallure to rase 1t in federal court, and he entered an order that
“quieted title”” to the helicopter salvage 1n appellee. Appellants appeal
from that order. No brief has been filed by appellee.

[1] Our standard of review 1s the one that we employ
when purely legal matters are at issue If the law has been
erroneously applied and the appellant has suffered prejudice, the
trial court’s erroneous ruling 1s reversed. See e ¢ Office of Chuld
Support Enforcement v King, 81 Ark. App 190, 100 S'W 3d 95
(2003) (holding that a tnal yjudge's conclusion of law regarding the
application of res judicata 1s gaven no deterence on appeal).

Appellants’ argument on appeal can be divided 1nto four
ponts: 1) they had a right to recover the helicopter salvage upon
payment for a total loss, 2) res judicata does not bar their claim to the
salvage; 3) 1t would be inequitable for appellee to seek coverage
under the policy and then repudiate the policy’s salvage clause, 4)
appellee should be judicially estopped from seeking the salvage.
The first two points, taken together, merit reversal.

[2] The insurance policy provides that *‘if the aircraft has
suffered physical damage or loss and the Company has paid for it,
the Company 1s entitled to the salvage value of the aircraft” and

* Colloguies n the record ndicate that the salvage was worth approxamately $31 000
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that the insured must “‘deliver a clear title to the aircraft to the
salvage buyer upon payment by the Company of a claim for the
total loss of the aircraft.”” Thus, upon appellants’ payment for a
total loss, appellee was required to relinquish the salvage and
appellants were entitled to receive the salvage or its value. See
generally Langford v. Federated Guar. Mut. Ins. Co., 543 So. 2d 675
(Ala. 1989), and the cases cited therein (recognizing an insurer’s
right to salvage upon payment for a total loss).

[3, 41 Moreover, the doctrine of res judicata did not bar
appellants from asserting their claim to the salvage in this suit. The
elements of res judicata are. (1) the first suit resulted in a judgment
on the merits, (2) the first suit was based upon proper jurisdiction;
(3) the first suit was fully contested 1n good faith; (4) both suits
involve the same claim or a cause of action that was litigated or
could have been litigated but was not; (5) both suits involve the
same parties or their privies. Arkansas La. Gas Co. v. Taylor, 314
Ark. 62, 858 S.W.2d 88 (1993). Res judicata applies not only to
issues that were actually litigated 1n the prior suit but to issues that
could have been and therefore should have been litigated. Williams
v. Connecticut Gen. Life Ins. Co., 26 Ark. App. 59, 759 S.W.2d 815
(1988). In order to determine whether res judicata apphes, 1t must
appear that the particular matter was raised and determined or that
it was necessarily within the issues and might have been litigated 1n
the previous action. Id.

[5] In addressing this point, it is helpful to understand the
nature of the former suit in federal court. According to the Eighth
Circuit, which had the benefit of the district court transcript
before it, appellants and appellee agreed that the helicopter was a
total loss and that

the only dispute concerned the cause of the admitted loss. South-
ern Pine contended that the helicopter became a total loss because
of damage that occurred dunng the fire and the transportation of the
helicopter for inspection afterward (this latter was also covered
under the policy), whereas Phoenix contended that part of the loss
resulted from causes not covered.

Southern Pine Helicopters, Inc. v. Phoenix Aviation Mgrs., Inc., 320 F.3d
at 843. Our reading of the Eighth Circuit’s opinion informs us that the
1ssue 1n the federal lawsuit was whether the loss of the helicopter was
the result of certain excluded causes; the controversy was over
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coverage. The extent of the loss was established as a total loss and, if
the jury determined that the exclusions were not applicable, appel-
lants would simply owe $297,000. Appellants’ nght to salvage, there-
fore, was not a defense to coverage, had no bearing on the coverage
1ssues, and would have had no place in the trial of the federal case.
Consequently, it was not *‘necessarily within the 1ssues” of the federal
lawsuit.

Further, appellants’ right to the salvage was not an issue that
“might have been litigated’ in federal court because it did not arise
until appellants actually paid for the total loss. Our supreme court
held in Diggs v Kansas City Southern Railway Co., 207 Ark. 111,
113, 179 S.W 2d 860, 861 (1944), that "'before a counterclaim or
set-off can be pleaded 1t must exist.” There, Diggs sustained
injuries at the hand of the railroad, and the railroad made various
payments to him that toraled $1,856.90. Upon receipt of each
payment, Diggs agreed that the amount paid would be deducted
from-any sum-he-might be-entitled to receive from the railroad in
the future. After receiving several payments, Diggs filed suit
against the railroad and recovered $18,313.49. The railroad issued
a check to him for $16,456.59, which was the judgment amount
less the advance payments. Diggs argued that the railroad’s right to
deduct the payments was barred by res judicata because the deduc-
tions were not asserted 1n the lawsuit. The supreme court dis-
agreed, stating:

Appellee [the railroad] contends 1t had no cause of action when
Diggs’ suit for damages was filed, hence it could not undertake to
set-off against the plamtiff the several items advanced — because, in
the first place, there was a demal of negligence and consequently the
plea of non-habihity. Secondly, if 1t be anticipated that habihty
would be fixed, the nght of set-off arose when judgment was
returned.

The statute requires a defense, in answering, to set out . . . as many
grounds of defense, counterclaim, and set-off . . . as he shall have.”
But before a counterclaim or set-off can be pleaded it must exist. If
the money supplhed be adjudged advances chargeable only against
what the Company might subsequently concede it was due Diggs,
arrived at “‘by settlement or otherwise,” it cqould not have been
pleaded untl settlement had been made; or (considering the word
“otherwise”’) until judgment Not untl then was there 2 principal
against which the amounts could be offset.

207 Ark. at 113, 179 S W 2d at 861.
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[6] Inthe case at bar, appellants were not deemed liable for
the total loss until judgment was entered in the federal insurance-
coverage htigation Therir entitlement to the salvage, therefore, did
not anse until the htigation was concluded As a result, appellants’
nght to the salvage was not an 1ssue that *“‘might have been
hitigated™ 1n the federal lawsuit

[71 In light of the foregoing, we reverse and remand the
trial court’s ruling that appellants’ claim to the salvage was barred
by res judicata and that title to the salvage should be vested in
appellee. Our holding makes it unnecessary to address appellants’
arguments regarding the inequity of appellee’s receiving the sal-
vage or the doctrine of judicial estoppel.?

Reversed and remanded.

PittmaN, CJ., and GLapwiN, J., agree.




