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EVIDENCE — CHALLENGE TO SUFFICIENCY — WHEN AFFIRMED. —
When a challenge 15 made to sufficiency of the ewvidence, the
appellate court affirms the conviction if it 1s supported by substantial
evidence; substantial evidence 1s evaidence that 1s forceful enough to
compel reasonable minds to reach a conclusion one way or another;
the evidence 1s viewed 1n the light most favorable to the State,
considering only the evidence supporting the verdict; the appellate
court does not weigh the evidence presented at trial or assess
credibility of witnesses, as these are matters for the finder of fact.

CRIMINAL PROCEDURE — APPELLANT FAILED TO MAKE CHALLENGE
TO STATE'S PROOF & MOTION TO DISMISS AT CLOSE OF EVIDENCE —
ARGUMENT WAIVED — At the conclusion of the State's case, appel-
lant made no challenge to the State's proof on the 1ssue of whether he
was a member of the vicim’s household, and at the conclusion of the



Brock v. STATE
Ark. Arpr] Cite 2s 90 Ark. App. 164 (2005) 165

evidence, he failed to make a motion to dismiss but rather proceeded
to his closing argument, and even 1n his closing argument he made no
challenge to the State’s proof on the element of the charges that on
appeal he asserted were mussing; because appellant failed to apprise
the trial court of the sufficiency argument in a timely motion to
dismuss, the argument was waived.

3. EVIDENCE — SUFFICIENCY ARGUMENT MERITLESS — FAMILY OR
HOUSEHOLD MEMBER INCLUDES PERSONS WHO HAVE COHABITED IN
THE PAST — Even if appellant’s sufficiency argument had been
preserved, 1t was nonetheless menitless; from the plan language of
Ark. Code Ann. §5-26-302(6) (Supp. 2003), the definition of a
family or household member extends to those persons who have
cohabitated together in the past, thus, it was irrelevant whether or not
appellant cohabitated with the victim at the ume of the offenses as
there was proof that they had lived together for a period of about
three months before the first offense was commutted: the fact that the
victim remaned marmed dunng this cohabitation was irrelevant.

4  CONSTITUTIONAL LAW — EXCEPTIONAL SENTENCE FOUND TO BE
VIOLATION OF SIXTH AMENDMENT RIGHT TO TRIAL BY JURY —
STATUTORY MAXIMUM IS MAXIMUM SENTENCE JUDGE MAY IMPOSE
SOLELY ON BASIS OF FACTS REFLECTED IN JURY VERDICT OR ADMIT-
TED BY DEFENDANT — In Blakely v. Washington, 542 U S 296, 124
S.Ct. 2531, 159 L Ed.2d 403 (2004), where an exceptional sentence
was imposed based on the fact that the defendant had acted with
exceptional cruelty, which was a statutorily enumerated ground for
departing from the standard punishment range, the U. S. Supreme
Court found that because the facts supporting the petitioner’s excep-
tional sentence were neither admitted by him nor found by a jury, the
sentence violated his Sixth Amendment right to trial by jury, in
reaching its conclusion, the Supreme Court apphed the rule 1t
expressed in Apprendi v. New Jersey. 530 U.S. 466, 490 (2000):
“Other than the fact of a prior conviction, any fact that increases the
penalty for a cnme beyond the prescnbed statutory maximum must
be submutted to a jury, and proved beyond a reasonable doubt™; the
“‘statutory maximum” for Apprendi purposes 1s the maxamum sen-
tence a judge may impose solely on the basis of the facts reflected 1n
the jury verdict or admitted by the defendant.”

5 CONSTITUTIONAL LAW — WAIVER OF RIGHTS — DEFENDANT MAY
CONSENT TO JUDICIAL FACTFINDING AS TO SENTENCE ENHANCE-
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MENTS. — A defendant may waive lus constitunonal nghts and
consent to judicial factfinding as to sentence enhancements.

CRIMINAL LAW — ARGUMENT FAILED — CONSTITUTIONAL ISSUE
NOT DECIDED. — Appellant’s contention that the trial court’s upward
departure from the presumptive sentence was unconstitutional be-
cause the additional finding of the trial court constituted a violation
of the Sixth Amendment was not specifically decided where appel-
lant’s argument failed due to the fact that appellant had waived his
right to a jury tnal and expressly consented to be sentenced by the
tnial court.

CRIMINAL LAW — SENTENCE RECEIVED WAS WELL WITHIN SEN-
TENCING RANGE — TRIAL COURT ABIDED BY DICTATES OF STATUTE
— Contrary to appellant’s argument, the trial court did not *totally
1ignore the sentencing statutes and impose any sentence the court
desired”; at the time the felonies were committed, second-degree
domestic battery was a Class C felony, and the sentencing range for a
Class C felony 15 three to ten years, the tnal court sentenced appellant
to seven years 1n prison, which was well within the sentencing range;
moreover, the trial court abided by the dictates of Ark Code Ann
§ 16-90-803 (Supp 2003), and appellant made no argument to the
contrary

CONSTITUTIONAL LAW — WAIVER OF JURY TRIAL — PEQUIRE-
MENTS OF WAIVER — The wawver of a jury tnal 15 a constitutional
fundamental nght and 1t must be a knowing, intelligent, and volun-
tary waiver

CRIMINAL LAW — APPELLANT EXPRESSLY WAIVED RIGHT TO JURY
TRIAL ~— ASSERTION CONCERNING SENTENCING-RANGE AR.GU-
MENT INCORRECT. — While appellant referenced the sentencing-
range discrepancy contained in the waiver in his reply brief, he did
not argue that the discrepancy tainted the waiver and rendered it
invahd; rather, he expressly agreed in his reply bref that he had
waived his right to a jury tral; appellant did not request reversal so
that he could be tned or sentenced by ajury, but rather asserted in the
conclusion of his bref, **‘Mr. Brock should not have been sentenced
to more than a regional pumshment facility or alternative sentencing
as provided by the sentencing grid which forms a part of Arkansas’
presumptive sentencing statutes’’; this assertion was incorrect for the
reasons previously outhned.
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Appeal from Pulaski Circuit Court; Willard Proctor, Jr., Judge,
affirmed.

_John Biscoe Bingham, for appellant.

Mike Beebe, Att’y Gen., by: Brad Newman, Ass't Att’y Gen , for
appellee.

convicted in a bench tnal of two counts of second-degree
domestic battery and one count of third-degree domestic battery,
which were allegedly commutted agamnst Minam Fitch. He was
sentenced to concurrent seven-year prison terms for the felony
second-degree domestic battery convictions, and one year n the
Pulaski County Jail for the nusdemeanor third-degree battery con-
viction. Mr. Brock now appeals, arguing that his sentences for his
felony convictions were 1llegal. He also argues that there was nsuffi-
cient evidence to support any of his convictions because the State
failed to prove that the vicim was “'a farmly or household member™
as required by the domestic battery statutes, We athrm

JOHN B Rospins, Judge. Appellant Lance W Brock was

[1] We will address Mr. Brock's sufficiency argument first.
When a challenge is made to the sufficiency of the evidence, we
affirm the conviction if it is supported by substantial evidence.
Dotnovan v. State, 71 Ark. App. 226. 32 S.W.3d 1 (2000). Substan-
tial evidence is evidence that is forceful enough to compel reason-
able minds to reach a conclusion one way or another. Wilson v.
State, 332 Ark. 7, 962 S.W.2d 805 (1998). We view the evidence
in the light most favorable to the State. considering only the
evidence supporting the verdict. Donovan v. State. supra. We do not
weigh the evidence presented at trial or assess the credibility of
witnesses, as these are matters for the finder of fact. Walker v. State,
330 Ark. 652, 955 S.W 2d 905 (1997).

The two second-degree battery offenses were alleged to
have occurred in August 2003, and Dr. Robert Shaw testified that
Ms. Fitch was admitted to Baptist Hospital 1n North Little Rock
on two separate occasions that month. Dr Shaw observed Ms
Fitch on August 7th, when she was diagnosed with nb fractures
and a collapsed lung. Ms Fitch remained 1n the hospital for four or
five days, and returned for emergency treatment on August 17th.
On that occasion she was in shock and had a large amount of blood
in the right side of her chest. She developed a severe case of
pneumonia and was treated in the intensive care unit, where she
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remained on a ventilator for seven to ten days. Dr. Shaw tesufied
that Ms. Fitch's prognosis was “‘very gnim’” when she was on the
ventilator, but that “she fortunately rallied and was able to sur-
vive.”

Ms. Fitch testified that she met Mr. Brock when they were
living 1n the same apartment complex. She moved to a house in
North Little Rock and maintained that they lived together from
March through May 2003, but were not iving together when the
batteries occurred 1n August 2003

M:s. Fitch stated that on August 7, 2003, Mr. Brock came to
her house and they were arguing about other reports she had
previously filed against him. According to Ms. Fitch, he became
angry and started shoving and hitting her. When she trnied to dial
911 for help, Mr. Brock took the phone from her and threw it. Ms.
Fitch asked him to leave several times, but Mr. Brock refused and
proceeded to throw her to the floor and beat her. Ms. Fitch stated
that the beatings were very painful and caused severe breathing
problems Mr Brock eventually fell asleep in Ms. Fitch's house, at
which time she was able to leave and seek treatment for her injuries

at the hospatal.

M:s. Fatch also gave tesumony about the battery that resulted
in her August 17, 2003, hospitalization. She stated that she came
home and found Mr. Brock 1n her house. She asked why he was
there, and he stated that a friend of his was going to spray for bugs.
After that happened, Mr. Brock threw her on the floor and beat
her in a similar manner as before. Ms. Fitch stated “‘it was almost
like he was trying to re-injure me on the same places because that
was the area he went after,”” and that she told him, “‘I am already
hurt, leave me alone.”” Atsome point Mr. Brock left the house, and
Ms Fiatch called for an ambulance when she awoke the next
morning

The misdemeanor battery allegedly occurred on June 19,
2003, and Ms. Fitch testified that Mr. Brock was hiving with her in
June 2003. She stated that on the date of the alleged offense they
were arguing and that Mr. Brock threw a coffee cup and hit her in
the chest, causing a bruise. Ms. Fitch also indicated that he caused
an injury to her face and one of her fingers during the assault.

Mr. Brock testified in his defense and indicated that he
developed a friendship with Ms. Fitch in the summer of 2000.
During this time, Ms Fitch was still married, but she was having
problems with her marnage and she no longer lived with her
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husband. Mr. Brock indicated that he would often spend the night
with Ms. Fitch at either his residence or her residence. Mr. Brock
admitted that he was living at Ms. Fitch’s house on June 19, 2003,
and that he had been staying with her for four weeks prior to the
alleged incident of August 7, 2003. However, Mr. Brock denied
ever hitting Ms. Fitch or causing her any mjury. He described Ms.
Fitch as very unstable and combative, and indicated that she would
often become very violent and physically attack him. Mr. Brock
stated that *‘1t was like she was wanting me to hit her back and
when I didn’t, she only seemed to get madder.”

Mr. Brock challenges the sufficiency of the evidence to
support his convictions on the basis that there was not substantial
evidence that Ms. Fitch fit the definition of a **family or household
member.”” A person commits second-degree domestic battery if,
with the purpose of causing physical injury to a family or house-
hold member, he or she causes serious physical injury to a family or
household member. Ark. Code Ann. § 5-26-304(a)(1) (Supp
2003). A person commits third-degree domestic battery if, with
the purpose of causing physical mjury to a family or household
member, he causes physical injury to a family or household
member Ark Code Ann § 5-26-305(a)(1) (Supp. 2003). The
definition of “‘family or household member” includes **[p]ersons
who presently or in the past have resided or cohabitated together.”
Ark. Code Ann. § 5-26-302(6) (Supp. 2003). Mr. Brock argues
that because the State failed to establish that he cohabitated or
resided with Ms. Fitch, all of his domestic battery convictions must
be reversed. Mr. Brock notes that Ms. Fitch was still married and
asserts that it is absurd to believe that he could cohabatate or reside
with someone who was still married.

[2] We need not address Mr, Brock’s challenge to the
sufficiency of the evidence because 1t 1s not preserved for our
review. Arkansas Rule of Criminal Procedure 33 1 provides, in
pertinent part:

(b) In a nonjury trial, if a motion for disrmussal 1s to be made, it
shall be made at the close of all of the evidence The motion for
dismussal shall state the specific grounds therefor. If the defendant
moved for dismussal at the conclusion of the prosecution’s evidence,
then the motion must be renewed at the close of all of the evadence.

(c) The failure of a defendant to challenge the sufficiency of the
evidence at the times and in the manner required in subsections (a)
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and (b) above will constitute a waiver of any question pertaining to
the sufficiency of the evidence to support the verdict or judgment.

At the conclusion of the State’s case, Mr. Brock made a motion to
disrruss challenging whether or not the State proved that he caused
any physical mjuries, but he made no challenge to the State’s proof on
the 1ssue of whether he was a member of the victim's household, At
the conclusion of the evidence, Mr. Brock failed to make a motion to
dismuss but rather proceeded to his closing argument, and even in his
closing argument he made no challenge to the State’s proof on the
element of the charges that he now asserts was missing. Because Mr.
Brock failed to apprise the trial court of the sufficiency argument now
being raised on appeal in a timely motion to dismiss, this argument has
been waived.

[3] We note, however, that even if Mr. Brock's suffi-
clency argument were preserved, it is nonetheless meritless. From
the plain language of Ark. Code Ann. § 5-26-302(6) (Supp. 2003),
the definition of a family or household member extends to those
persons who have cohabitated together in the past. Thus, it is
irrelevant whether or not Mr. Brock cohabitated with Ms. Fitch at
the time of the offenses as there was proof that they lived together
for a period of about three months before the first offense was
commutted. The fact that Ms. Fitch remained married during this
cohabitation 1s irrelevant.

Mr. Brock’s remaining argument is that he was given illegal
sentences for the two felony convictions. The trial court sentenced
Mr Brock 1n accordance with Ark. Code Ann. § 16-90-803
(Supp. 2003), which provides in pertinent part:

(3)(1)(A) When a person charged wath a telony enters a plea of
guilty or no contest, enters a negotated plea, or 15 found guilty in a
trial before the judge, or when the tmal judge 15 authonzed to fix
punishment following an adjudication of guilt by a jury pursuant to
§ 5-4-103, sentencing shall follow the procedures provided 1n ths
chapter.

(2XA) The presumptive sentence shall be determined, but may be
departed from pursuant to the procedures outlined in § 16-90-804
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(3) The presumptive sentence for any offender of a felony com-
mitted on or after January 1, 1994, 15 determined by locating the
appropriate cell of the sentencing standards gnd

During the sentencing phase of the trial, Mr. Brock correctly noted
that the presumptive sentence for his felonies as reflected by the
sentencing standards grid was *‘regional punishment facility/alterna-
tive sentencing,”” and Mr. Brock asked the trial court to adhere to the
presumptive sentence. However. the tnal court departed from the
presumptive sentence, as it was authorized to do under Ark. Code
Ann. § 16-90-804 (Supp 2003), pursuant to its written finding
referencing the seventy of the victun’s mjunes. Mr Brock argues that
the sentencing procedure implemented by the trial court violated the
Sixth Amendment, and thus that his seven-year prison terms must be
reversed.

[4] In support of his argument, Mr. Brock cites Blakely v.
Washington. 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403
(2004). In that case the petitioner pleaded guilty to kidnapping and
the facts admitted in his plea, standing alone, supported a maxi-
mum sentence of 53 months However, the trial court imposed a
90-month sentence after finding that the petitioner had acted with
deliberate cruelty, a statutorily enumerated ground for departing
from the standard range. The Washington Supreme Court af-
firmed, rejecting the petitioner’s argument that the sentencing
procedure deprived him of his federal constitutional nght to have
a jury determine beyond a reasonable doubt all facts legally
essential to his sentence. The United States Supreme Court
reversed, holding that because the facts supporting the petitioner’s
exceptional sentence were neither admitted by him nor found by
a jury, the sentence violated his Sixth Amendment right to trial by
jury. In reaching its conclusion, the Supreme Court applied the
rule it expressed in Apprendi v. New Jersey, 530 US. 466, 490
(2000): *“‘Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a
reasonable doubt.”” Citing Ring v. Arizona, 536 U.S. 584 (2002),
and Harris v. United States, 536 U.S. 545 (2002), the Supreme Court
stated, *‘Our precedents make it clear, however, that the ‘statutory
maximum’ for Apprendi purposes is the maximum sentence a judge
may impose solely on the basis of the facts reflected in the jury verdict or
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admitted by the defendant.” Blakely v. Washington, 542 U'S at 303
(emphasis 1n Blakely).

In the case at bar, Mr. Brock submits that the precedent in
Blakely v. Washington, supra, requires reversal of his sentence. He
contends that the tnal court’s upward departure from the pre-
sumptive sentence was unconstitutional because the additional
finding of the tnal court constituted a violation of the Sixth
Amendment.

[5, 6] Without deciding the constitutionality of our sen-
tencing procedures, we hold that appellant’s argument fails due to
the following waiver executed by Mr. Brock prior to tral:

I understand that I have a right to a jury trial where no verdict
would be accepted unless all twelve jurors agreed. If the jury found
me to be guilty of anything, I would have the right to have the Jjury
to set my pumshment.

I waive my night to have a jury tmal I ask that the judge hear and
weigh the evidence and, after applying the law, make a decision if I
am guilty of anything. If the judge finds me guilty, the judge sets
my punishment.

The Supreme Court in Blakely v Washington, supra, explamned:

JusTice BREYER [1n hus dissent] argues that Apprendi works
to the detriment of criminal defendants who plead guilty by
depriving them of the opportunity to argue sentencing factors
to a judge. Post, at 4-5, But nothing prevents a defendant
from waiving his Apprendi rights. When a defendant pleads
guilty, the State is free to seek judicial sentence enhancements
so long as the defendant either stipulates to the relevant facts or
consents to judicial factfinding. See Apprendi, 530 US., at
488; Duncan v Louisiana, 391 U.S. 145, 158 (1968). If appro-
priate waivers are procured, States may continue to offer
Judicial factfinding as a matter of course to all defendants who
plead guilty. Even a defendant who stands trial may consent to
Judicial factfinding as to sentence enhancements, which may
well be 1n hus interest if relevant evidence would prejudice him
at rial. We do not understand how Apprends can possibly
work to the detriment of those who are free, if they think 1ts
costs outweigh 1its benefits, to render 1t iapplicable.

1d. at 310. Thus, the Blakely court made 1t clear that a defendant may
warve his constitutional nghts and consent to judicial factfinding as to
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sentence enhancements. In the present case, Mr. Brock waived his
right to a jury trial and expressly consented to be sentenced by the trial
court.

In his reply brief, Mr. Brock correctly asserts that the waiver
form he signed erroneously represented a sentencing range of zero
to six years, when the range for his Class C felonies was actually
three to ten years. Mr. Brock then argues:

Nothing in that Approved Motion to Waive Jury Trial and Accep-
tance put the defendant upon notice that the trial court could go
well beyond the sentencing statutes which were in existence and
sentence the defendant to more than the six years set forth in the
waiver, let alone waive the applicability of the sentencing statutes
There 1s nothing in that waiver which notifies the defendant that
the trial court, under Arkansas law as 1t exasted at cthat ime, could
totally ignore the sentencing statutes and 1mpose any sentence the
court desired during the sentencing phase of the proceedings.

[7] Contrary to Mr. Brock’s argument, the trial court did
not ‘‘totally ignore the sentencing statutes and impose any sen-
tence the court desired.” It cannot be disputed that at the ume the
felonies were committed, second-degree domestic battery was a
Class C felony, see Ark. Code Ann. § 5-26-304(b)(1) (Supp. 2003),
and the sentencing range for a Class C felony 1s three to ten years.
Ark. Code Ann. § 5-4-401(a)(4) (Repl 1997) The trial court
sentenced Mr. Brock to seven years in prison, which was well
within the sentencing range. Moreover, the tnial court abided by
the dictates of Ark. Code Ann. § 16-90-803 (Supp. 2003). and
appellant makes no argument to the contrary.

[8, 91 We recognize that the waiver of a jury tral 1s a
constitutional fundamental right and that 1t must be a knowing,
intelligent, and voluntary waiver. See McCoy v State, 60 Ark. App.
306, 962 S.W.2d 822 (1998). However, while Mr Brock refer-
ences the sentencing-range discrepancy contained 1n the waiver 1n
his reply brief, he does not argue that the discrepancy tainted the
waiver and rendered it invalid.' Rather, he expressly agrees in his
reply brief that, *“The State also argues that the defendant waived

| We note that Ark R_Crim P 31 2 provides that a defendant may warve his right to
trial by jury personally in writing or 1n open court, but contains no provision that the waiver
be accompanied by the possible sentencing range 1if found pguilty hy the trial court
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his jury trial, which he did[.]" Mr. Brock does not request reversal
so that he may be tried or sentenced by a Jjury, but rather asserts in
the conclusion of his brief, “Mr Brock should not have been
sentenced to more than a regional punishment facility or alterna-
tive sentencing as provided by the sentencing grid which forms a
part of Arkansas’ presumptive sentencing statutes.” This assertion
15 incorrect for the reasons previously outlined in our opinion,

Affirmed.

GRrIFFEN and Roar, JJ., agree.




