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EVIDENCE — CLEAP. & COMVINCING EVIDENCE — DEFINED. —
Clear and convincing evidence is the degree of proof that will
produce in the fact-finder a firm conviction as to the allegation
sought to be established.

APPEAL & ERP.OR. — FACTUAL FIMNDINGS REQUIRIMNG CLEAR. & CON-
VINCIMNG EVIDENCE — STANDARD OF REVIEW — On appeal, when
factual findings require clear and convincing evidence, the appellate
court considers whether the trial court’s findings are clearly errone-
ous, giving due regard to the opportunity of the trial coart to judge

evidence, the fact-finder’s choice berween them cannot be clearly
eIroneous.

CRIMINAL LAW — REQUIRING JUVENILE TO REGISTER AS SEX OF-
FENDER ~— FIRST OF SEVEN FACTORS. — Pnor to reaching its
decision to require appellant to register as a sex offender, the tnal
court carefully considered each of the seven factors found in Ark.
Code Ann. § 9-27-356(e) (Supp 2003), and made specific factual
findings as to each factor; first, the court found that the multiple
sexual offenses — including one Y felony rape, which 1s by definition
a serious offense — were senious, particularly in light of the victim'’s
age and the physical and emotional gap between her and appellant; a
trial court 1s not required to give equal weight to all statutory factors,
and this factor heavily weighed into the trial court’s decision to
require registration.

CRIMINAL LAW — REQUIRING JUVENILE TO REGISTER AS SEX OF-
FENDER -— SECOMND FACTOR — In considenng the second factor
tound 1n Ark. Code Ann. § 9-27-356(e), the protection of society,
the trial court found that appellant had exhibited manipulative
behavior by infiltrating hus best friend’s family, gaiming the family's
trust, then sexually abusing their young daughrer; the court also
noted appellant’s lack of remorse and manipulative behavior; further,
the diagnostc reports indicated that appellant was at low to moderate
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nisk to re-offend, if a careful regime of therapy was followed, this
status 15 distinctly different than being at no risk to re-offend, the
court also acknowledged that several of the reports instructed that
appellant should have no unsupervised contact with vounger chil-
dren.

CRIMINAL LAW — REQUIRING JUVENILE TO REGISTER. AS SEX OF-
FENDER. — THIRD FACTOR. — In considening the third factor found
in Ark. Code Ann. § 9-27-356(¢), the court concluded that appel-
lant’s level of planmng and participation weighed against him because
he commutted the sexual offenses against his best friend’s younger
sister in her own home, on more than one occasion; the court also
noted that appellant lacked remorse, *created the opportunity to get

to the dugnostic reports, he unlized “intiiidation™ and *'threats” to
coerce his vicim's cooperation 1n the abuse; further, the abuse
occurred six to seven aimes, with the seriousness gradually escalating
over the course of the summer, until appellant was caught in the act.

CRIMINAL 1AW — REQUIRING JUVENILE TO REGISTER. AS SEX OF-
FENDER. — FOURTH FACTOR. — In considenng the fourth factor
found 1n Ark. Code Ann § 9-27-356(e), the tral court found that
appellant had no previous sex-offender history.

CRIMINAL LAW — REQUIRING JUVENILE TQ REGISTER AS SEX OF-
FENDER — FIFTH FACTOR — In considening the fifth factor found in
Ark Code Ann § 9-27-356(e), the treatment options available to
appellant, the tral court expressed concern that he was not fully
“rehabilitated’ and that he “failed to sincerely meet all of the criteria
tor discharge’'; indeed, appellant completed four stages of treatment
in only five months, with only one month of compliance; he argued
that his rapid progress should be considered 1n is favor and not
against him; however, the court expressed concern over the depth of
the progress in Light of the fact that appellant’s onginal anticipated
stay was nine to twelve months.

CRIMINAL LAW — REQUIRING JUVEMILE TO REGISTER AS SEX OF-
FENDER — SIXTH FACTOR — In considering the sixth factor found
in Ark. Code Ann. §9-27-356(¢), the sex-offender assessment,
which did not recommend registration, the court noted this recom-
mendation, but also pointed to language 1n the report stating that
““there is currently no valid or reliable tool for assessment of risk for
re-offending in juvenile sexual offenders.”
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9. CRIMINAL LAW — REQUIRING JUVENILE TO REGISTER AS SEX OF-
FENDER — SEVENTH FACTOR. — In considenng the seventh factor
found in Ark. Code Ann. § 9-27-356(e), the tral court was asked to
consider all other relevant factors pnor to making 1ts determination;
the court noted that a decision to require registration would have a
“sertous implication” on appellant, placing restrictions on hus tuture;
however, while there are some purutive characteristics to registra-
tion, the registration is essentially regulatory and therefore non-
punitive in nature,

10. CRIMINAL LAW — SYNTHESIS OF SEVEN FACTORS LISTED IN STATUTE
BEST INDICATOR OF NEED FOR SEX-OFFENDER. REGISTRATION —
TRIAL COURT'S DECISION TO REQUIRE REGISTRATION SUPPORTED
BY CLEAR & CONVINCING EVIDENCE — After caretul consideration
of appellant’s argument, the appellate court was satisfied that the
legaslature had recogmzed that the best indicator of need for regis-
tration 1as 2 sex offender 1s a synthesis — conducted by the trial court
— of the seven factors histed in the statute, among which the
sex-offender assessment is merely one; although there was some
proof that weighed 1n appellant’s favor, there was clear and convinc-
ing evidence supporting the tral court’s decision to require registra-
tion, therefore, the tnal court’s decision was not cleatly erroneous,
and was affirmed.

Appeal from Washington Circuit Court; Stacey A. Zimmer-
man, Judge, affirmed.

Buckley, McLemore & Hudson, by. Kent McLemore, for appellant.

Mike Beebe, Att'y Gen., by: Laura Shue, Ass’t Att'y Gen., for
appellee.

ARRY D VaucHT, Judge OnappeallL W | aminor, argues

that the tnal court’s determination that clear and convinc-
g evidence supported the need for him to register as a sexual
offender, pursuant to Ark Code Ann § 9-27-356(e) (Supp 2003),
was clearly erroneous. We disagree and atfirm the decision of the tnal
court

The facts giving rise to the predicate offense that resulted in
appellant’s sex-offender status are as follows. On December 2,
2003, appellant pleaded guilty to rape (Y felony), attempted rape
(A felony), and two counts of sexual indecency with a child (D
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felony). Appellant was adjudicated delinquent and placed on
eighteen months’ probation. These charges resulted from a series
of events, beginning when appellant was tourteen years old, where
he sexually assaulted his best friend'’s seven-year-old sister.

Appellant and the victim’s brother lived near one another
and attended the same school. Appellant was the quarterback of his
school’s football team and the victim's brother played center.
Beginning in April of 2002 and continuing through August of that
year, appellant would frequently visit his friend’s home and attend
tamily outings with his triend’s family. Durning these visits and
outings appellant sought opportunities to be alone with his friend’s
younger sibling. On four separate occastons during the summer of
2002, appellant penetrated the victim with either his finger or his
penis. At one point during the summer, he feigned illness while
playing basketball so he could enter his friend’s home and rape his
vicim. Appellant was eventually discovered, 1n the act of coitus
with his young victim, by his best friend who reported the
incident. After the police became involved. appellant was charged
with, and pleaded guilty to. four felony counts.

Appellant was required to undergo counseling and submit to
a statutorily required sexual-offender assessment. Following his
sexual-offender assessment and an evidentiary heanng, the tral
court ordered appellant to register as a sex offender pursuant to
Ark Code Ann § 9-27-356, despite the tact that the assessment
and the discharge recommendations did not indicate that appellant
would likely re-offend. Based primarily on the favorable prognosis
of the assessment and discharge reports. appellant argues that the
trial court’s decision to require that he register as a sex offender was
clearly erroneous and urges us to reverse that decision.

Arkansas Code Annotated § 9-27-356(d) provides that **fol-
lowing a sex oftender screeming and nisk assessment the prosecutor
may file a motion to request that a juvenile register as a sex
oftender at any time while the court has junisdiction of the
delinquency case.” The State filed such a motion on October 10,
2003. According to Ark. Code Ann. § 9-27-356(e), after such a
motion 1s filed, the court must conduct a hearing within ninety
days of the State’s registration motion, to consider the following
“factors 1n making 1ts decision to require the juvenile to register as
a delinquent sex offender”.

(1) The seriousness of the offense:

() The protection of society;
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(11) The level of planming and participation in the alleged offense,

(iv) The previous sex offender history of the juvenile, including
whether the juvenile has been adjudicated delinquent for prior
sex offenses;

(v) Whether there are facilities or programs available to the court
that are likely to rehabihitate the juvenile prior to the expira-
tion of the court’s junisdiction;

(vi) The sex offender assessment and any other relevant written
reports and other martenals relating to the juvenile’s mental,

physical, educational, and social history, and
(vu) Any other factors deemed relevant by the court.

On December 19, 2003, the court conducted such a hearing. After
making written findings on all of the factors in subsection (e), as
required by law, the tnal court concluded that by clear and convinc-
ing evidence appellant should be required to register as a sex offender.
Ark. Code. Ann. § 9-27-356(f).

[1, 2] Clear and convincing evidence i1s the degree of
proof that will produce in the fact-finder a firm conviction as to
the allegation sought to be established. Otis v. State, 355 Ark. 590,
142 S.W.3d 615 (2004). On appeal, when factual findings require
clear and convincing evidence, we consider whether the tnal
court’s findings are clearly erroneous, giving due regard to the
opportunity of the trial court to judge the credibility of the

App. 112, 119 82 S.W.3d 183 (2002). Further, ** ‘where there are
two possible views of the evidence, the fact-finder's choice be-
tween them cannot be clearly erroneous.” " Allen v. Rutledge, 355
Ark. 392, 403, 139 S.W.3d 491, 497 (2003) {(quoung Anderson v.
Bessemer Ciry, 470 U.S. 564, 573-74 (1985)).

[31 Here, prior to reaching s decision, the trial court
carefully considered each of the seven factors and made specific
factual findings as to each factor First, the court found that the
multiple sexual offenses — including one Y felony rape, which 1s
by defimtion a serious offense — were serious, particularly 1n hght
of the victim’s age and the physical and emotional gap between her
and appellant A tnal court 1s not required to give equal weight to
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factored into the trial court’s decision to require registration. See
Brooks 1. State, 326 Ark. 201, 929 S'W.2d. 160 (1996).

[4] Second, as to the protection of society, the trial court
found that appellant had exhibited manipulative behavior by
infiltrating his best friend’s family, gaining the family’s trust, then
sexually abusing their young daughter. The court also noted
appellant’s lack of remorse and manipulative behavior. Further,
the diagnostic reports indicated that appellant was at low to
moderate risk to re-offend — 1f a careful regime of therapy was
followed. As the trial court recognized, this status 1s distinctly
different than being at no risk to re-offend. The court also
acknowledged that several of the reports instructed that appellant
should have no unsupervised contact with younger children.

[5] Third, the court concluded that appellant’s level of
planning and participation weighed against him because he com-
mitted the sexual offenses against his best friend’s younger sister 1n
her own home, on more than one occasion. The court also noted
that appellant lacked remorse, “created the opportunity to get his
victim alone,’ and *‘used manipulation to get his way.” According
to the diagnostic reports, he utilized ““intimidation” and *‘threats”
to coerce his victim’s cooperation 1n the abuse. Further, the abuse
occurred six to seven times, with the seriousness gradually escalat-
ing over the course of the summer, untl appellant was caught 1n
the act.

[6] As to the fourth factor, the trial court found that
appellant had no previous sex-offender history.

[7]1 In considering the fifth factor — the treatment options
available to appellant — the trial court expressed concern that he
was not fully “rehabilitated”” and that he ‘“‘failed to sincerely meet
all of the criteria for discharge.” Indeed, appellant completed four
stages of treatment in only five months, with only one month of
compliance. He argues that his rapid progress should be considered
in his favor and not against him. However, the court expressed
concern over the depth of the progress in light of the fact that
appellant’s original anticipated stay was nine to twelve months.

[81 The sixth factor considered by the trial court was the
sex-offender assessment, which did not recommend registration.
'The court nated this recommendation, bat also pointed to lan-
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guage 1n the report stating that “there 1s currently no vahd or
reliable tool for assessment of misk for re-offending in juvenile
sexual offenders.” Appellant concedes this point, but asks the court
to acknowledge that it 1s currently the only indicator, and that the
legislature placed great significance on the report by requiring that
1t be mandatory.

[9] Finally, the trial court was asked to consider all other
relevant factors prior to making 1ts determination. The court noted
that a deasion to require registration would have a “‘serious
implication” on appellant, placing restricions on his future. How-
ever, while there are some punitive characteristcs to registration,
the registration 1s essentially regulatory and therefore non-punitive
1n nature. See, € ¢ , Kellar v. Fayerteville Police Dep't, 339 Ark. 274, 5
S W.3d 402, (1999).

[10] After careful consideration of appellant’s argument,
we are satisfied that the legislature recognized that the best
indicator of need for registration 1s a synthesis — conducted by the
tnal court — of the seven factors listed 1n the statute, among which
the sex-offender assessment 1s merely one. Although there was
some proof that weighed 1n appellant’s favor, there was clear and
convincing evidence supporting the trnal court’s decision to re-
quire registration. Therefore, the trial court’s decision cannot be
said to have been clearly erroneous, and we aftirm.

Affirmed

GrureeN and CRABTREE, J]., agree.



