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1. WORKERS' COMPENSATION — PERFORMANCE OF "EMPLOYMENT
SERVICES" — TEST USED TO DETERMINE — The appellate court uses
the same test to determune whether an emplovee was performing
“employment services” as it does when determining whether an
employee was acting '‘within the course of employment; the test 1s
whether the injury occurred within the ime and space boundaries of
the employment, when the employee was carrying out the employ-
ers’ purpose or advancing the employers’ interest, directly or indi-
rectly.

2.  WORKERS' COMPENSATION — STANDARD OF REVIEW — SUBSTAN-
TIAL EVIDENCE DEFINED. — In reviewing decisions from the Work-
ers’ Compensation Commussion, the appellate court views the evi-
dence and all reasonable inferences deducible therefrom in the light
most favorable to the Commussion’s findings, and affirms if the
decision 15 supported by substantial evidence; substantial evadence 1s
evidence that a reasonable person might accept as adequate to support
a conclusion; determining the credibility and weight to be given a
witness's testimony is a question within the sole province of the
Commussion.

3 WORKERS' COMPENSATION — CLEARLY ERRONEQUS STANDARD OF
IEVIE W INAPPTIC ADBLE SUBSTANTIAL IVIDINCE STANDARD OF
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REVIEW MUCH MORE LIMITED. — The clearly erroneous standard of
review 1s not applicable to appeals from factual findings of the
Workers’ Compensaton Cotnmuission; the substantial-evidence stan-
dard of review, which 1s mandated by statute, 1s much more hrmted;
the appellate court does not weigh the evidence presented to the
Comumussion; 1nstead, 1t views the evidence in the hight most favor-
able to the Commussion’s findings; the question on appeal is not
whether the appellate court would have reached the same conclusion
as the Commussion did had 1t been charged with the duty of finding
the facts; there may be substantial evidence to support the Commis-
sion’s decision even though the appellate court muight have reached a
different conclusion had it sat as the trier of fact or heard the case de
novo, mnstead, the Commission’s decision will be reversed only if the
appellate court 1s convinced that fair-minded persons with the same
facts before them could not have reached the findings arrived at by
the Commussion.

WORKERS' COMPENSATION ~— APPELLANT ARGUED THAT COMMIS-
SION ERRED IN DETERMINING THAT APPELLANT WAS NOT CARRYING
OUT EMPLOYER'S PURPOSE — FIRST REASON AR GUMENT FAILED. —
Appellant’s argument that the Commission erred in determiming that
he was not carrying out his employer’s purpose or advancing the
employer's interests when he was injured failed for two reasons; first,
it was pnmarily based on the assernon that the Commuission erred in
failing to credit tesumony of appellant’s superior that appellant was
turthening the interest of the shenff's department when he was
mnjured, an assertion that 1gnored the settled law that credibility of
witnesses and the weight to be given their testimony is in the
exclusive province of the Workers’s Compensation Commission;
here, appellant’s superior also testified that he was personally very
sympathetic to appellant, an exemplary police officer who sustained
cnppling injures while en route to work; furthermore, although
appellant’s superior did state that he believed that appellant was
advancing the 1nterest of the shenff's department while driving to
work, he also testified that appellant was not required to be in
uuform on his way to work, was not required to have his radio on,
was not being paid for hus wravel ume, that he had no more authonty
than an ordinary citizen outside of the county, and that the shenfFs
department did not dispatch police officers to scenes of problems
when they are 1n their personal vehicles; clearly, the Commission
could reasonably credit the witness’s statement of facts rather than the
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opinions the witness expressed regarding the legal significance of
those facts.

5  WORKERS' COMPENSATION — APPELLANT ARGUED THAT COMMIS-
SION ERPED IN DETERMINING THAT APPELLANT WAS NOT CARRYING
OUT EMPLOYER'S PUR.POSE — SECOND REASON ARGUMENT FAILED
— Appellant’s argument that the Commussion erred in determining
that he was not carrying out his employer’s purpose or advancing the
employer’s interests when he was injured also failed because appel-
lant’s argument focused solely on whether appellant, at the time of his
injury, was carrying out the employer’s purpose or advancing the
emplovyer's interest, directly or indirectly, this ignored the remainder
of the “‘employment services” test, i.e., whether the injury occurred
within the time and space boundaries of the employment; given
evidence that the injury occurred before appellant’s work shuft had
started, and while appellant was outside the terntorial junsdiction of
the department by which he was employed, the Commussion could
reasonably conclude that appellant’s mjury was sustained at a time
when employment services were not being performed

Appeal from the Arkansas Workers’ Compensation Com-
mussion; affirmed

The Whetstone Law Firm, by: Kevin Mark Odum, for appellant.
Matthews, Sanders & Sayes, by: Gail O. Matthews, for appellees.

JOHN Mauzy Pirtman, Chief Judge. The appellant in this
workers’ compensation case, a shenff’s deputy in Pulaski
County, was injured in a traffic accident in Perry County while
commuting to work. He filed a claim for benefits that was denied by
the Arkansas Workers' Compensation Commission on the strength of
its finding that appellant was not performing employment services
when he was injured. On appeal, appellant contends that the Com-
mission erred 1n determining that he was not carrying out his
employer’s purpose or advancing the employer’s interests when he
was injured. We do not agree, and we affirm.

[11 The factual issue in this case is framed by Ark. Code
Ann. § 11-9-102(4)(B)(11) (Supp. 2003), which excludes from the
definition of compensable injury any injury sustained by the
employee at a ime when employment services were not being
performed We use the same test to determine whether an em-
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ployee was performing ‘‘employment services’” as we do when
determining whether an employee was acting within *‘the course
of employment.” Pifer v. Single Source Transportation, 347 Ark. 851,
69 S.W.3d 1 (2002). The test 1s whether the injury occurred
within the time and space boundanes of the employment, when
the employee was carrying out the employer’s purpose or advanc-
ing the employer’s interest, directly or indirectly. Id.

[2] Inreviewing decisions from the Workers’ Compensa-
tion Commission, we view the evidence and all reasonable infer-
ences deducible therefrom in the light most favorable to the
Commission’s findings, and we affirm 1f the decision 1s supported
by substannial evaidence. Wal-Mart Stores, Inc v. Sands, 80 Ark. App.
51, 91 S.W.3d 93 (2002). Substantial evidence 1s evidence that a
reasonable person might accept as adequate to support a conclu-
sion. Olsten Kimberly Quality Care v Pettey, 328 Ark 381, 944
S.W.2d 524 (1997) Determining the credibility and weight to be
given a witness's testimony 1s a question within the sole province
of the Commussion Smith v, City of Fort Smuth, 84 Ark App 430,
143 S W.3d 593 (2004).

[3]1 Appellant imtially cites the correct standard of review,
but appears not to fully understand its import, arguing that:

Claimant contends that the decision of the Commission is clearly
erroneous. Claimant contends he sustained on-the-job injuries on
November 13, 2001 and, based on a de novo review of the evidence
presented to the Workers’ Compensation Commussion, respectfully
requests that the Commussion’s decision be reversed.

The clearly erroneous standard of review is not applicable to appeals
tfrom the factual findings of the Workers’ Compensation Commis-
sion. The substantial-evidence standard of review, which is mandated
by statute,' 1s much more limited. We do not weigh the evidence
presented to the Commission; instead, we view the evidence in the
light most favorable to the Commussion’s findings. The question on
appeal 1s not whether we would have reached the same conclusion as
the Commission did had we been charged with the duty of finding the
facts. There may be substantial evidence to support the Commuission’s
decision even though we might have reached a different conclusion if

' Atk Code Ann § 11-9-711(b)(4)(D) (Supp 2003)
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we sat as the trier of fact or heard the case de novo. Wright v. Tyson
Foods, Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989). Instead, we
will reverse the Commiussion’s decision only if we are convinced that
fair-minded persons with the same facts before them could not have
reached the findings arrived at by the Commission. White v. Georgia-
Pacific Corp., 339 Ark. 474, 6 S.W.3d 98 (1999).

The facts relevant to the issue before us can be briefly stated.
Appellant was employed by the Pulaski County Sheriff’s Depart-
ment as a deputy. His duties involved physical patrol of Pulask:
County in his squad car. Appellant resided in Perry County and
commuted to work in Pulaski County 1n his private vehicle.
Appellant was not paid for travel time, He had no authority to
conduct official police business in Perry County On the day of the
accident, appellant was scheduled to work from 10:45 p.m. until
645 a.m. The accident, which involved no police business, took
place in Perry County at 9:50 p.m. as appellant was driving to
work. Although he was not required to do so, appellant was
dressed in his police uniform and listening to the police radio to
acquaint himself with the tactical situation before he began his

shift.

[4] Appellant’s argument that the Commission erred 1n
determining that he was not carrying out his employer's purpose or
advancing the employer's interests when he was injured fails for
two reasons. First, it is primarily based on the assertion-that the
Commission erred in failing to credit the testimony of appellant’s
superior that appellant was furthering the interest of the Pulaski
County Sheriff's Department when he was injured, an assertion
that ignores the settled law that the credibility of witnesses and the
weight to be given their testimony is in the exclusive province of
the Workers’ Compensation Commission. See, e.g., Smith v. City of
Fort Smith, supra. Here, appellant’s superior also testified that he
was personally very sympathetic to appellant, an exemplary police
officer who sustained crippling injures while en route to work.
Furthermore, although appellant’s superior did state that he be-
lieved that appellant was advancing the interest of the Pulaski
County Sheriff's Department while driving to work, he also
testified that appellant was not required to be in uniform on his
way to work, was not required to have his radio on, was not being
paid for his travel time, that he had no more authority than an
ordinary citizen outside of Pulaski County, and that the Pulaski
County Sheriff's Department did not dispatch police officers to



6 [90

scenes of problems when they are in their personal vehicles.
Clearly, the Commussion could reasonably credir the witness's
statement of facts rather than the opinions the witness expressed
regarding the legal significance of those facts.

[5]1 Second, appellant’s argument focuses solely on
whether appellant, at the time of his injury, was carrying out the
employer’s purpose or advancing the employer's interest, directly
or indirectly. This ignores the remainder of the ‘‘employment
services’’ test, i.e., whether the injury occurred within the ume
and space boundanes of the employment. Given the evidence that
the injury occurred before appellant’s work shift had started, and
while appellant was outside the territorial jurisdiction of the
department by which he was employed, we hold that the Com-
mission could reasonably conclude that appellant’s injury was
sustained at a time when employment services were not being
performed.

Affirmed.

Grapwin and VAUGHT, JJ., agree.




