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MOTIONS — DENIAL OF MOTION TO SUPPRESS — STANDARD OF
REVIEW — In reviewing the demal of a motion to suppress. the
appellate court makes an independent determination based on the
totality of the circumstances, to review findings of historical facts for
clear error, and to determine whether those facts give nise to reason-
able suspicion or probable cause that a crime has been committed,
while giving due weight to inferences drawn by the tnal court; the
trial court’s decision 15 not reversed unless it was clearly erroneous.
ARREST — SEARCH INCIDENT TO PRETEXTUAL ARREST INVALID —
PRETEXTUAL STOP DIFFERENTIATED — The Arkansas Supreme
Court has affirmed the grant of a defendant’s motion to suppress
evidence seized because the arrest was pretextual; because the arrest
was pretextual, the supreme court held that a search incident to arrest
was invalid, and that the tnal court correctly granted the defendant’s
motion to suppress; however, the instant case is distinguishable
because 1t involves a pretextual sfop, not a pretextual arrest; a pretex-
tual stop does not violate federal constitutional law or the Arkansas
Constitution [State v. Sullivan, 348 Ark. 647, 74 S W 3d 215 (2002)].
ARREST — PRETEXTUAL STOP — COMMON-LAW JURISPRUDENCE
DOES NOT SUPPORT INVALIDATION OF SEARCH BECAUSE VALID
TRAFFIC STOP WAS MADE BY OFFICER. WHO SUSPECTED OTHER
CRIMINAL ACTIVITY — The Arkansas Supreme Court has mnter-
preted the Sullivan decision as drawing a distinction between pretex-
tual stops and pretextual arrests based on heightened intrusiveness
associated with an arrest; the court concluded that unlike pretextual
arrests, our common-law jurisprudence does not support invalidation
of a search because a valid traffic stop was made by a police officer
who suspected other criminal activity, the defendant in that case
consented to the search and the trial court's grant of the defendant’s
motion to suppress was reversed.

ARREST — STOP WAS CILEARIY PRETEXTUAL — PRETEXTUAL STOP
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ent that the officers 1n this case expected to find cocaine 1n appellant's
car, due to information they had received from appellant’s girlfriend;
therefore, the appellate court did not doubt that the traffic stop was
pretextual; however, federal and state authonties firmly hold that a
pretextual stop does not enatle a defendant to have evidence excluded
that resulted from an otherwise proper stop.

MOTIONS — OFFICER HAD PROBABLE CAUSE TO STOF APPELLANT —
MOTION TO SUPPRESS PROFERLY DENIED — The officer tesufied
that he observed appellant cross the double-vellow line and stay in
one-and-one-half feet of the opposite lane tor a distance of approxi-
mately 200 feet or one-and-one-half blocks; accepting hus tesumony
as true, because the trial court accepted 1t as credible, the officer’s
testitmony demonstrated that he had probable cause to stop appellant
for a suspected violation of Ark. Code Ann. § 27-51-301 (Supp.
2003), which requires vehicles to be driven on the right-hand side ot
the road, except for certain exceptions, none of which are applicable
here, because the officer had probable cause to stop appellant, the
consensual search that took place thereafter was proper, accordingly,
the trial court’s demal of appellant’s mouon to suppress was athrmed.

TRIAL — ARGUMENT FORECLOSED BY TRIAL COURT'S CREDIBILITY
FINDINGS — OFFICER'S CONDUCT IN USING INFORMATION VOLUN-
TARILY PR.OVIDED BY APPELLANT S GIRLFRIEND DID NOT VIOLATE
FUNDAMENTAL FAIRNESS IN KEEPING WITH APPELLANTS DUE-
PROCESS ARGUMENT — The sum of the officer’s testimony was that
had he not had prior knowledge that contraband would be n the
vehicle, he would have issued appellant a citanon for crossing the
double-yellow hne and, based on his past with appellant, would then
have asked for consent to search the vehicle; he further stated that
whether he would have arrested appellant would have depended on
the results of a consent-based search; m any event, appellant’s
argument was foreclosed by the tnal court’s credibility findings,
whether to believe the girlfriend’s testimony that the officer re-
quested or encouraged her to plant” the drugs in appellant’s car, or
to believe the officer’s tesumony that the girlfnend merely provaded
the information that appellant was to delver drugs the next day was
a credibility 1ssue to be made by the trial court, which 1s binding upon
the appellate court; thus, the appellate court could not say that the
officer’s conduct 1n using the information voluntanly provided by
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appellant’s girlfriend violated fundamental fairness in keeping with
appellant’s due process argument.

7. APPEAL & ERROR — MOOT ISSUE — APPELLATE COURT DOES NOT
15SUE ADVISORY OFtiions — The appellate court did not address
the 15sue concerning the search warrant because it was moot; an issue
becomes moot if the judgment will have no practical effect on the
litigant, and, therefore, the decision on the 1ssue is advisory only;
because the charges related to evidence found in the house were nolle
prossed. a judgment as to the validity of the search warrant would have
no practical effect on appellant: the only portion of the motion to
suppress that was relevant on appeal was that portion that related to
evidence concerning the traffic stop, which predated the 1ssuance of
the search warrant; therefore, whether the circunt judge was musled 1in
1ssuing the search warrant was a moot 1ssue

Appeal from Union Circuit Court; Hamilton H. Singleton,
Judge, affirmed.

Gary D. McDonald, for appellant.

Mike Beebe, Att'y Gen., by: Clayton K. Hodges, Ass't Att'y Gen ,
for appellee.

WENDELL L GrirreN, Judge. James Lawson entered a
conditional guilty plea to possession of cocamne with
intent to deliver and was sentenced to serve twenty years m the
Arkansas Department of Correction, with an additional five years’
suspended imposition of sentence. He appeals from his conditional
plea, asserting that the tnial court erred in denymng his motion to
suppress because the traffic stop thatled to his arrest was pretextual and
because police conduct in “framing” him was so outrageous as to
violate his due-process nghts We athirm

Appellant’s arrest resulted from a traffic stop that was
prompted by information provided to the police by Shalebra
Moody, appellant’s live-in girlfriend at the time the traffic stop
occurred. At the hearing on appellant’'s motion to suppress,
Moody testified that on February 12, 2003, Romero Scruggs, an
officer with the El Dorado Police Department, contacted her on
her cell phone. She told Scruggs that she and appellant were having
domestic problems. According to Moody. Scruggs handed the
phone to Sergeant Matt Means Moody told Means that she
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wanted appellant out of her life and locked up and asked Means
how long appellant would be locked up if he were caught with
drugs in his car. Moody stated that Means informed her that if
appellant were found with “‘a couple of ounces’ of drugs, he
would be Jocked up for longer than six months. Means also said he
had wanted to arrest appellant for a long ume. Moody testified that
Means gave her his cellular number

Moody also testified that she called Means later the same day
and rold him thart she had found some drugs in her eight-year old
son’s pants, which were located 1n a dirty clothes hamper. She
informed Means that appellant would be taking her to work the
next day and that she would place the drugs under the dniver’s seat
of the car. According to Moody, Means told her that if she would
place the drugs in appellant’s car, then he would *‘take care” of
appellant after that. Because Moody did not know at that time
which vehicle appellant would be taking, she was to page Means
with a number to let him know 1f appellant would be driving a
black Cadillac or a peach-colored Chevrolet Caprice. The next
morning, February 13, Moody paged Means to let him know that
appellant was drniving the Cadillac According to Moody, she
planted the drugs under the passenger seat of the vehicle, because
appellant was already 1n the driver’s seat when she got into the
vehicle.

Means admitted during his suppression hearing testimony
that he spoke with Moody on February 12, 2003, but said that she
initiated the contact. He said that Moody called the El Dorado
Police Department and left a message for Means to call her.
According to Means, Moody told him on February 12 that
appellant had gone to Little Rock and had returned wath a load of
crack cocamne, some of which he would be delivering to a storage
house on East Cook Street the next day, after taking her to work
at Con-Agra. Means adnutted that he told Moody that an ounce of
cocaine would pur appellant in prison for a long time, and that he
directed Moody to page him with a code to inform him which
vehicle appellant was dniving. Yet, Means denied that he conspired
with Moody to plant the cocaine 1n appellant’s car.

Means made arrangements with El Dorado Police Officer
Brian Craig for Craig to patrol the area that appellant was expected
to travel on February 13, 2003, Means and Craig testified that
Means told Craig that 1f he had probable cause to stop appellant’s
vehicle, to do so On the mornming of February 13, 2003, after
Moody paged Means to let him know that appellant would be
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driving a black Cadillac, Means informed Craig, who was waiting
in a church parking lot across from Con-Agra. Craig saw a black
Cadillac enter the Con-Agra parking lot, stop near a guard shack,
and then leave. When appellant left Con-Agra, Craig followed
him, staying fifteen to twenty feet behind the vehicle. Craig
testified that he observed the vehicle cross the double-yellow line
and encroach one-and-one half feet 1n the opposite lane for a
distance of approximately 200 feet or one-and-one-half blocks.
Craig radioed the dispatcher for a license-plate check While
waiting on the response from the dispatcher, Craig followed the
Cadillac as 1t stopped at a nearby convenience store.

Craig approached appellant as appellant got out of the
Cadillac. Craig testified that when he asked appellant if he was
alright and told appellant that he had crossed the center line,
appellant stated that he swerved to muss a cardboard box 1n the
road. However, Craig testified that he saw no obstructions 1n the
roadway. At Craig's request, appellant produced his driver’s li-
cense, vehicle registration, and proof of insurance.

Meanwhile, Means and Corporal Richard Warren had fol-
lowed appellant from the time he left his house, lost sight of him,
and regained sight of him again when appellant was in Con-Agra’s
parking lot At that point, Means lost visual sight of Craig and
appellant and monitored the radio trafficc. When Means and
Warren heard on the radio that appellant had been stopped, they
quickly arrived at the scene. Means, Warren, and Craig testified
that Means requested permission to search appellant’s person and
his car, and appellant consented. Means searched under the front
driver's side of the vehicle, the side to which he was closest, and
Warren searched the front passenger side, the side to which he was
closest. Warren found a large quantity of crack cocaine 1n a plastic
baggie under the front passenger seat.

Appellant was arrested and received a citation for crossing
the double-yellow line, pursuant to Arkansas Code Annotated
section 27-51-301 (Supp. 2003), which generally requires vehicles
to stay 1n the right-hand lane of the road Based upon the drugs
found 1 appellant’s car, the police obtained a search warrant and
searched appellant’s home. Additional cocaine was found. leading
to appellant’s second count of possession with intent to deliver and
to the charge of maintaining a drug premises. However, as part of
appellant’s agreement to enter a guilty plea, these additional
charges were nolle prossed.
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The trial court denied appellant’s motion to suppress, spe-
cifically noting that the case turned on the credibility of the
witnesses. The trial court made it clear that it did not find Moody
to be credible and that 1t did find Means to be credible. Appellant
thereafter pleaded guilty to the remaining count of possession with
intent to deliver, and this appeal followed.

I Motion to Suppress

Appellant now raises the same arguments that he raised in his
motion to suppress, namely that: 1) the tnal court erred in denying
his motion to suppress because his traffic stop was pretextual and
violated his nights under the Fourth Amendment of the United
States Constitution and Article 2, Section 15 of the Arkansas
Constitution; 2) the police officers’ conduct in framing him was so
outrageous that 1t violated his due process rights; and 3) the circuit
Judge was misled when he 1ssued the search warrant, because the
police omitted from the affidavit and testimony that they *‘framed”
him.

[1] In reviewing the demal of a motion to suppress, we
make an independent determination based on the totality of the
circumstances, to review findings of historical facts for clear error,
and to determine whether those facts give rise to reasonable
suspicion or probable cause that a crime has been committed,
while giving due weight to inferences drawn by the trial court. See
Davis v. State, 351 Ark. 406, 94 S.W.3d 892 (2003). We do not
reverse the trial court’s decision unless it was clearly erroneous.
Benevidez v. State, 352 Ark. 374, 101 S.W.3d 242 (2003). Here, we
affirm the trial court’s demial of appellant’s motion to suppress.

Appellant’s main argument 1s that the trial court erred n
denying his mouon to suppress because the traffic stop was a
pretext for a search and arrest. He mainrains thar, pursuant to State
v. Sullivan, 348 Ark 647, 74 S.W.3d 215 (2002), the issue is
whether he would have been arrested but for the pretextual stop,
search, and seizure.!

[2] In State v Sullwan, supra, the Arkansas Supreme Court
affirmed the grant of a defendant’s motion to suppress evidence

! Appellant also argues that the stop was not authorized pursuant to Arkansas Rule of
Crinunal Procedure Rule 4 1 or Rule of Crimunal Procedure 14.1. However, he did not rasse
these argument: below and accordingly, we do not consider them for the first ime on appeal
Ayers v State 334 Ark 258,975 SW2d 88 (1998)
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seized because the arrest was pretextual. Because the arest 1n
Sullivan was pretextual, the supreme court held that a search
incident to arrest was invalid. and that the trial court correctly
granted the defendant’s motion to suppress. However, the instant
case 1s distinguishable because it 1nvolves a pretextual stop, not a
pretextual arrest It 1s clear that a pretextual stop does not violate
federal constitutional law or the Arkansas Constitution, See Ohio v.
Robinette, 519 U S 33 (1996); Whren v United States, 517 U.S. 806
(1996); Harmon v State, 353 Ark 568, 113 S W 3d 75 (2003).

In Harmon v. State, supra, the Arkansas Supreme Court
reversed the grant of a defendant’s motion to suppress, where 1t
was shown that the stop was pretextual. The issue in Harmon was
whether a pretextual stop violated the Arkansas Constitution. The
officer in Harmon witnessed the defendant enter a suspected drug
house and leave five minutes later. The officer tailed the suspect
and noticed that his right brake hight did not work. Because the
officer was driving an unmarked car with no siren or police hghts,
he could not perform a traffic stop. Yet, he continued to tail the
suspect 1n the hope that the defendant would go to another drug
house or would pull over. The defendant pulled into a PDQ store
and the officer pulled in behind him. The officer identified himself
to the defendant with his badge and gun and called a umformed
officer to the scene to make the defendant more *‘comfortable.™
After a series of routine checks came back unremarkable, the
officer gave the defendant a verbal warning for dnving with a
broken brake light and immediately thereatter asked for permission
to search the defendant’s person and vehicle. The defendant
consented to the searches, and the officer found methamphet-
amine on the defendant’s person.

[3] The trial court in Harmon granted the defendant’s
motion to suppress. The Arkansas Supreme Court subsequently
reversed, interpreting the Sullivan decision as drawing a distinction
between pretextual stops and pretextual arrests based on the
heightened intrusiveness associated with an arrest. The Harmon
court concluded that *‘[u]nlike pretextual arrests, our common-
law junisprudence does not support invalidation of a search because
a valid traffic stop was made by a police officer who suspected
other criminal activity.”” 353 Ark. at 576, 113 S.W.3d at 80. The
Harmon court noted that the defendant in that case consented to
the search and reversed the trial court’s grant of the defendant’s
motinn o suppress
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Pursuant to Ohio v. Robinette, supra, Whren v. United States,
supra, and Harmon v. State, supra, we hold that the trial courr in the
mstant case did not err in denying appellant’s motion to suppress.
It 15 readily apparent that the officers 1n this case expected to find
cocaine 1 appellant’s car, due to the information they received
from Moody, therefore, we do not doubt that the traffic stop was
pretextual. However, the foregoing federal and state authorites
tirmly hold that a pretextual stop does not entitle a defendant to
have evidence excluded that resulted from an otherwise proper
stop. We are obliged to follow this holding and apply it to this case.
Thus, the 1ssue 15 whether Officer Craig had probable cause to
conduct a traffic stop, even if the stop was mere pretexr for
conducting a search for drugs.

[4, 5] Craig tesufied that he observed appellant cross the
double-yellow hne and stay in one-and-one-half feet of the
oppostte lane for a distance of approximately 200 feet or one-and-
one-half blocks Accepting his testtmony as true, as we must,
because the trial court accepted 1t as credible, see Cherry v. State, 80
Ark. App. 222, 95 S'W.3d 5 (2003), Craig’s testimony demon-
strated that he had probable cause to stop appellant for a suspected
violation of Arkansas Code Annotated § 27-51-301, which re-
quires vehicles to be dniven on the right-hand side of the road,
except for certain exceptions, none of which are applicable in this
case. Because Craig had probable cause to stop appellant, the
consensual search thar took place thereafter was proper Accord-
ingly, we affirm the tial court’s denial of appellant’s motion to
suppress. In doing so, we do not intend to endorse pretextual
police traftic stops. We merely are unable to hold that the pretex-
tual conduct 1n this case required the tnal court to grant appellant’s
suppression motion 1n view of the applicable federal and state
authortes.

I Outrageous Conduct

Appellant’s second argument 15 that the police officer’s
conduct in “‘framing’’ him was so outrageous as to violate his rights
to due process guaranteed by the Fifth and Fourteenth Amend-
ments to the Unmted States Constitution. To the extent that we
discern his argument, he maintains that the officers only had reason
to believe that appellant’s vehicle would contain drugs because
they had an agreement with Moody to plant the drugs in the
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vehicle Therefore, he maintains that his prosecution under such
circumstances violates his due process rnights He notes that Officer
Craig testified that, had he not had a prior tip that illegal drugs
would be found in appellant’s car, he would not have made an
arrest, but would have simply 1ssued a traffic citation

However, the sum of Craig’s testtmony was that had he not
had pnior knowledge that contraband would be 1n the vehicle, he

yellow line and, based on his past with appellant, would then have
asked for consent to search the vehicle Craig further stated that
whether he would have arrested appellant would have depended
on the results of a consent-based search

[6]1 In any event, appellant’s argument 1s foreclosed by the
trial court’s credibility findings. Whether to believe Moody's
testimony that Means requested or encouraged her to “plant™ the
drugs in appellant’s car, or to believe Means testimony that Moody
merely provided the information that appellant was to deliver the
drugs the next day was a credibility 1ssue to be made by the trial
court, which 1s binding upon this court. Cherry v. State, supra.
Thus, we cannot say that the officers’ conduct 1n using the
information voluntarily provided by Moody violated fundamental
fairness 1n keeping with appellant’s due process argument.

I  Search Warrant

Appellant’s final argument is that the circuit judge was
musled because the affidavit and testimony submitted in support of
1ssuing the search warrant contained false statements and material
omuissions 1n that the officers failed to inform the circuit judge that
they had ‘‘framed” appellant or were otherwise involved 1n
causing the drugs to be planted 1n his vehicle

[71 We do not address this 1ssue because 1t 1s moot An
1ssue becomes moot 1if the judgment will have no practical effect on
the htigant, and, therefore, the decision on the 1ssue 1s advisory
only McFarland v State, 337 Ark 386, 989 S'W 2d 899 (1999).
Because the charges related to the evidence found in the house
were nolle prossed, a judgment as to the validity of the search
warrant would have no practical effect on appellant The only
portion of the motion to suppress that 1s relevant on appeal 15 that
portion that relates to the evidence concerning the traffic stop,
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which predated the issuance of the search warrant. Therefore,
whether the circuit judge was misled 1n issuing the search warrant
1S a2 Mmoot 1ssue.

Affirmed.

CrapTrEE and BAKER, JJ., agree.




