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JAMES R. COOPER, Judge, dissenting. This case is a subse-
quent appeal from a decision of the Workers' Compensation 
Commission. Although a number of issues were raised in the prior 
appeal, we did not address the merits of those issues but instead 
remanded to the Commission for more specific findings. Sonic 
Drive-In v. Wade, 36 Ark. App. 4, 816 S.W.2d 889 (1991). The 
briefs pertaining to that prior appeal were filed during a trial 
period established by the Supreme Court for experimentation 
with the appendix system as a substitute for the former method of 
abstracting the record on appeal; therefore, the record of the prior 
appeal was not abstracted, but instead was submitted as an 
appendix pursuant to the rules applicable at that time. The 
appellant has moved for leave to file her brief using an appendix in 
place of an abstract, asserting that most of the points on appeal 
are similar to those which had been fully briefed pursuant to the 
appendix method in her prior appeal. The majority has denied the 
appellant's motion, and I dissent. 

It is clear from the appellant's motion that, if her motion is 
denied, she will be required to abstract the record of the prior 
appeal for which she has already submitted an appendix pursuant 
to the rule applicable at the time the briefs in the prior appeal 
were filed. Under the circumstances of this case, I think it would 
be fundamentally unfair to require this unnecessary duplication 
of effort on the appellant's part, as well as unnecessary expense. 
The period of experimentation with the appendix system began
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with the Supreme Court's per curiam order of October 17, 1988; 
after an intermission and two extensions, the experiment was 
pronounced a failure and ended effective August 1, 1991. In re 
Revision of the Rules of the Supreme Court and Court of 
Appeals, 306 Ark. 655 (1991). By the latter revision to its Rules, 
the Supreme Court reinstituted the abstracting system as pro-
vided for in Rule 9 of the Arkansas Supreme Court and Court of 
Appeals, which, as recently amended, is now contained in Rule 4- 
2. I submit that, if our Rules are flexible enough (as they should 
be) to support the many changes and experiments they have 
undergone in recent years, they should be flexible enough to avoid 
the unnecessary duplication of effort and expense which will be 
required of this appellant. 

Although her present case has a different docket number, it 
is not really a new appeal. While the present rule makes no 
provision for this situation, fairness requires that she be allowed 
to proceed under the rules in force when her appeal commenced. 
To do so would be within our inherent authority to institute 
orderly procedures for situations which arise that are not pro-
vided for by any rule. Furthermore, allowing an appendix to be 
filed in this instance would work no hardship on this Court, which 
has had extensive experience with appendices during the experi-
mentation period. 

I dissent. 

ROGERS, J., joins in this dissent.


