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1. JUDGMENT — WHEN A JUDGMENT MAY BE COLLATERALLY AT-
TACKED. — A judgment cannot be collaterally attacked unless it is
void on the face of the record or the rendering court is shown to have
lacked subject matter jurisdiction; where a court has jurisdiction of
the subject matter, its judgment, even if erroneous, is conclusive so
long as not reversed, and cannot be attacked collaterally.

2. JUDGMENT — ORDER OF PROBATE COURT FOR PERMISSIBLE PUR-
POSES — ADDITIONAL PURPOSES DID NOT RENDER ORDER VOID. —
Where the order of the probate court authorized the executor of the
estate to borrow money for certain express, permissible purposes
and tosecure the loan by executing mortgages on the property of the
estate, the mortgaged tract became an asset in the hands of the
executor and subject to the probate court’s jurisdiction; the fact that
the court authorized the mortgaging of the real estate for additional
purposes, which were not themselves authorized by statute, did not
serve to oust the court of jurisdiction or to render its order void and
subject to collateral attack.

3. JUDGMENT — PROBATE ORDER AUTHORIZED BORROWING UP TO A
CERTAIN AMOUNT — ORDER DID NOT PRECLUDE THE BORROWING
OF A LESSER AMOUNT INITIALLY AND THEN OBTAINING ADDITIONAL
FUNDS WHERE BOTH AMOUNTS COMBINED TOTALED LESS THAN THE
AMOUNT AUTHORIZED. — Where there was testimony that the two
loans were part of one continuous transaction, the probate court had
authorized the borrowing of $225,000.00 and the two loans in
question totaled $220,000.00, the order did not preclude the
borrowing of a lesser amount initially, so the property was subject to
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the lien of the second mortgage; Ark. Code Ann. § 28-51-303(f)
(1987) provides that an order permitting property to be mortgaged
shall remain in force until terminated by the court.

4. JUDGMENT — ORDER VALID — RENTAL PROCEEDS WERE PART OF
SECURITY FOR DEBT. — Where it was determined that the court’s
order allowing the mortgages was not void, the rental proceeds from
the mortgaged property were part of the security for the debts and
so belonged to the appellee bank.

Appeal from Mississippi Chancery Court; Howard Temple-
ton, Chancellor; affirmed.

Nance & Nance, P.A., by: C.B. Nance, for appellants.

Barrett, Wheatley, Smith & Deacon; and Kemp, Duckett,
Hopkins & Spradley, for appellee.

JouN MAuzy PiTTMAN, Judge. The appellants in this case,
beneficiaries under a testamentary trust created by their grand-
mother’s will, appeal fromran order foreclosing the liens of two
mortgages on trust property in favor of appellee and mortgagee,
Farm Credit Bank of St. Louis. Appellants contend their father,
the executor of their grandmother’s estate and trustee of the trust,
was without authority to mortgage the property for his personal
benefit and that a 1977 probate court order purporting to grant
the executor that authority was void for lack of probate court
jurisdiction over the mortgaged property. We affirm.

The land described in the mortgages consists of two tracts,
referred to by the parties as Tracts I and II. Title to both tracts
was vested in Charline Uzzelle Rowland on the date of her death
in 1972. Her will was admitted to probate and her son, W.W.
Rowland III, was nominated as executor of her estate. Tract I,
then encumbered by two mortgages, was placed in a testamentary
trust created by the deceased’s will. W.W. Rowland III was
named trustee and life beneficiary of the trust. Appellants, John
Uzzelle Rowland, David Robinson, Walter Williams Rowland
IV, and Tipton Rowland (children of W.W. Rowland III), are
“remainder beneficiaries” under the trust. Upon Charline Uz-
zelle Rowland’s death, title to Tract II vested in W.W. Rowland
I11, individually, subject to the right of dower of his wife, Betty
Robinson Rowland. Appellants are not interested in the lands
included within Tract II.
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Albert and Wayne Streeter, d/b/a Streeter Brothers Part-
nership, are tenants in possession of the lands which are the focus
of this foreclosure suit. By agreement, their rental payments have
been paid into the court’s registry.

By probate court order dated October 20, 1977, W.W.
Rowland IIT was authorized as trustee and as executor of the
estate of Charline Uzzelle Rowland to borrow $225,000.00 from
appellee and to mortgage Tracts I and II as security. The probate
court’s stated reason for granting that authority was to allow
acquisition of funds to pay taxes and debts of the decedent, to
refinance the existing mortgages, and to benefit the beneficiaries
of the trust and W.W. Rowland III, individually.

On May 23, 1979, W.W. Rowland III, as trustee and as
executor of the estate of Charline Rowland, and W.W. Rowland
III and his wife, individually, made application for a loan from
appellee for $165,000.00. On May 30, 1979, they borrowed
$165,000.00 from appellee. This loan was secured by a first
mortgage on Tracts I and II. The note and mortgages securing the
debts were executed by W.W. Rowland III, as executor and
trustee, and by W.W. Rowland I1I and his wife, individually. The
existing mortgages to Equitable Life Assurance Society and
Prudential Insurance Company of America securing the debts of
the decedent were satisfied from the proceeds of this loan.

On October 31, 1980, the executor borrowed an additional
$35,000.00 from appellee for the stated purpose of installing an
irrigation system. This loan was secured by a second mortgage on
Tracts I and II. The note and mortgages securing the debt were
again executed by W.W. Rowland III, as executor and trustee,
and W.W. Rowland III and his wife, individually. No irrigation
system was ever installed.

When the payments due under the promissory notes were not
timely made, appellee commenced this foreclosure action in
chancery court against W.W. Rowland III as executor and
trustee, W.W. Rowland III and his wife individually, the remain-
der or trust beneficiaries, and the tenants in possession. The
chancery court granted judgment upon the promissory notes in
remand in personam against the estate of W.W. Rowland I1I and
against his widow, and in rem as against any and all of the
appellants’ interests in the property. The court ordered that
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Tracts I and I1 be sold at public auction in the event the judgment
was not paid. It is from this order that appellants appeal.

On appeal, appellants contend that the 1977 order of the
probate court authorizing the executor to mortgage Tract I is void
on its face and that the executor was not authorized to mortgage
the property. Therefore, appellants contend, the two mortgages
are not enforceable against Tract I. They further contend that the
trustis entitled toa pro rata share of the rental income that is held
in the court’s registry.

1] Admittedly, appellants’ defense to the foreclosure ac-
tion and their contentions on appeal constitute a collateral attack
on the 1977 probate court order purporting to authorize the loans
and mortgages in question. Clearly, however, a judgment cannot
be collaterally attacked unless it is void on the face of the record or
the rendering court is shown to have lacked subject-matter
jurisdiction. Brown v. Kennedy Well Works, Inc., 302 Ark. 213,
788 S.W.2d 948 (1990); Reed v. Futrall, 195 Ark. 1044, 115
S.W.2d 542 (1938). Where a court has jurisdiction of the subject
matter, its judgment, even if erroneous, is conclusive so long as
not reversed, and cannot be attacked collaterally. Brown v.
Kennedy Well Works, supra; Sewell v. Reed, 189 Ark. 50, 71
S.W.2d 191 (1934).

Article 7 § 34 of the Arkansas Constitution, as amended by
Amendment 24, provides that probate courts “have such exclu-
sive original jurisdiction in matters relative to the probate of wills,
the estates of deceased persons, executors, and administrators,
guardians, and persons of unsound mind and their estates, as is
now vested in courts of probate, or may be hereafter prescribed by
law.” Arkansas Code Annotated § 28-1-104(a)(1) (1987) pro-
vides that probate courts have jurisdiction over the administra-
tion, settlement, and distribution of estates of decedents. As far as
real property is concerned, Ark. Code Ann. § 28-49-101(b)(1)
(1987) provides:

Real property shall be an asset in the hands of the personal
representative when so directed by the will, if any, or when
the court finds that the real property should be sold,
mortgaged, leased, or exchanged for any purpose enumer-
ated in § 28-51-103, irrespective of whether any personal
property of the estate, other than money, is available for
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such purpose. [Emphasis added.]

Arkansas Code Annotated § 28-51-103 (1987), in turn, provides
in part as follows:

(a) Real or personal property belonging to an estate
may be sold, mortgaged, leased, or exchanged under court
. order when necessary for any of the following purposes:

(1) For the payment of claims;

(2) For the payment of a legacy given by the will of the
decedent;

(3) For the preservation or protection of assets of the
estate;

(4) For making distribution of the estate or any part
thereof; or :

(5) For any other purpose in the best interest of the
estate.

[2] Here, an order was entered by the probate court on
October 20, 1977, authorizing the executor to borrow as much as
$225,000.00 from appellee and to secure the loan by executing
mortgages on Tracts I and II. According to that order, the
probate court so authorized the executor in order that he would
have funds for certain expressed purposes, including paying the
taxes, debts, and mortgage indebtedness of the decedent. We
conclude, and appellants do not dispute, that these purposes fall
within those permissible ones listed in § 28-51-103. Thus, Tract I
became an asset in the hands of the executor and subject to the
probate court’s jurisdiction. See Ark. Code Ann. § 28-49-
101(b)(1). We further conclude that the fact that the court may
have authorized the mortgaging of the real estate for additional
purposes, which were not themselves authorized by statute, did
not serve tooust the court of jurisdiction or to render its order void
and subject to collateral attack. Since the court had subject-
matter jurisdiction, its order is not void and Tract I is subject to
the liens in question.

[3] Nor can we agree with appellants’ alternative argu-
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ment that the property is not subject to the lien of the second
mortgage in particular, which was given as security for the
$35,000.00 loan. Joe Martin, employed by appellee as a loan
officer until 1985, testified that the two loans were part of one
continuous transaction. The probate court order authorized the
borrowing of $225,000.00. The two loans in question totalled
$220,000.00. The order did not preclude the borrowing of a lesser
amount initially, and Ark. Code Ann. § 28-51-303(f) (1987)
provides that an order permitting property to be mortgaged shall .
remain in force until terminated by the court.

[4] Since the probate court’s order is not void, appellants’
argument pertaining to rental proceeds must also fail. The
mortgages provided that appellee had a lien on all rents, issues,
and profits as part of the security for the debts. Appellee is
entitled to all the rental proceeds deposited with the court. These
proceeds will be applied to the judgment awarded appellee.

. As pointed out by the chancellor, appellants may have a
cause of action against the estate of the executor, who died
subsequent to the filing of this action. That, however, is indepen-
dent of the present action.

Affirmed.

JENNINGS, C.J., and COOPER, J., agree.




