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1. TRIAL — DISCRETION TO USE PHYSICAL RESTRAINT ON PRISONERS
IN COURTROOM. — The trial court has discretion to use physical
restraints on a defendant or witness for security purposes and to
maintain order in the courtroom.

2. CRIMINAL PROCEDURE — ADMONITION TO JURY NOT REQUESTED.
— Although Ark. R. Crim. P. 33.1 requires the trial judge, upon
request by defendant or his attorney, to admonish the jury to
disregard physical restraints on a witness when assessing the proof
and determining guilt, it was not error for the trial judge not to
admonish the jury where he was not requested to do so.

3. CRIMINAL PROCEDURE — DEFENSE WITNESS BROUGHT INTO COURT
WITH HANDCUFFS ON — NOT PREJUDICE PER SE. — It is not
prejudicial, per se, when a defense witness is brought into a
courtroom handcuffed, and the defendant must affirmatively
demonstrate prejudice; appellate courts will not presume prejudice
when there is nothing in the record to indicate what impression may
have been made on the jurors where the appellant did not offer any
proof of prejudice.

4. TRIAL— TRIAL JUDGE IN BETTER POSITION TO EVALUATE SECURITY
IN COURTROOM. — In close cases regarding security in the
courtroom, the trial judge is in a better position to evaluate the
potential security risks involved with a witness or defendant.

5. TRIAL — NO ERROR TO USE RESTRAINT ON DEFENSE WITNESS. —
The witness’s dress in civilian clothes, his felony record, his pending
aggravated robbery charges, and the risk to innocent people in the
courtroom, gave the trial judge adequate justification for the use of
restraints. :

Appeal from Pulaski Circuit Court, Fifth Division; Jack L.
Lessenberry, Judge; affirmed.

William R. Simpson, Jr., Public Defender, by: Richard
Lewallen, Deputy Public Defender, for appellant.

Winston Bryant, Att’y. Gen., by: Kent G. Holt, Asst. Att’y
Gen., for appellee.
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JouN B. RoBsiNs, Judge. Appellant, Eric J. Woods, was
convicted of battery in the first degree and sentenced to a term of
ten years in the Arkansas Department of Correction. Appellant
contends on appeal that the trial court erred in requiring his alibi
witness, Ray Lewis, to be handcuffed when he was introduced to
the jury and when he testified. We find no error and affirm.

The appellant was charged with violation of Ark. Code Ann.
§ 5-13-201, and a jury trial was held on January 15, 1992. Just
prior to commencement of the trial, while the court was disposing
of some pretrial matters, appellant’s attorney brought to the
court’s attention the fact that his witness, Ray Lewis, was
presently in the custody of the Pulaski County jail. He also
reported that he had taken the liberty of having Lewis dressed in
civilian street clothes for the trial and requested that he not be
brought into the courtroom in handcuffs. He further informed the
court that Lewis had two prior convictions and was currently
charged with two counts of armed robbery. The trial court
initially stated that the matter would be decided by the court’s
bailiff, who was of the opinion that Lewis was a security risk.
Upon further protest by appellant, the court allowed counsel to
call witnesses to discover the basis for believing Lewis was a
security risk.

The court’s chief probation officer and bailiff, G. L. Smith,
was called and testified that because the last two prisoners who
escaped from court did so in civilian clothes the rule was adopted
that prisoner-witnesses could not come to court in civilian clothes
unless the prisoner was being tried in a jury trial. The trial court
indicated it would make the same ruling, and stated that it was
not convinced that appellant would suffer any prejudice by having
Lewis handcuffed while testifying. '

The trial court noted that it would allow appellant to voir
dire potential jurors for possible prejudice due to the handcuffs
and allow challenges for cause. The trial court also noted
appellant’s continuing objection to the ruling on the handcuffs.

When the witness, Lewis, was introduced before the jury in
handcuffs, the trial court stated that its policy was to introduce
witnesses and it was not the intention of the trial court to draw
attention to this witness. Lewis was again brought before the jury
in handcuffs during the appellant’s presentation of his case.
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[1] The trial court has discretion to use physical restraints
on a defendant for security purposes and to maintain order in the
courtroom. Terryv. State, 303 Ark. 270,796 S.W.2d 332 (1990).
The United States Supreme Court has said that where it is
essential to maintain dignity, order, and decorum in the court-
room restraints may be used. Illinois v. Allen, 397 U.S. 337
(1970). Rule 33.1 of the Arkansas Rules of Criminal Procedure
addresses the matter as follows: -

Defendants and witnesses shall not be subjected to
physical restraints while in the court unless the trial judge
has found such restraint reasonably necessary to maintain
order. If the trial judge orders such restraint, he shall enter
into the record of the case the reasons therefor. Whenever
physical restraint of a defendant or witness occurs in the
presence of jurors trying the case, the judge shall upon
request of the defendant or his attorney instruct the jury
that such restraint is not to be considered in assessing the
proof and determining the guilt.

(Emphasis added.) The rule leaves the issue of whether to subject
a defendant or a witness to physical restraints while in the
courtroom to the discretion of the trial judge.

As clearly reflected in the record, restraint was reasonable
because of the witness’s prior felony convictions and the two
pending charges of aggravated robbery for which he was being
held in jail. The testimony of Chief Smith explained the security
risks involved when a prisoner in the courthouse wears street
clothes. The pending charges against Lewis and his exposure to
increased punishment due to his prior felony convictions added to
Lewis’s risk of flight. The trial judge is in a better position to
evaluate the potential for danger and disruptions than this court
on appeal.

[2] Under Rule 33.1 of the Arkansas Rules of Criminal
Procedure, “the judge shall upon request of the defendant or his
attorney instruct the jury that such restraint is not to be
considered in assessing the proof and determining guilt.” Al-
though appellant made a continuing objection to his witness being
seen by the jury in handcuffs, he never requested an admonition
pursuant to Ark. R. Crim. P. 33.1.
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[3] Appellant contends on appeal that the trial court erred
in requiring his witness to be handcuffed while testifying and
during his introduction to the jury, because this resulted in
prejudice to him and his right to a fair trial. It is not prejudicial,
per se, when the defendant is brought into a courtroom hand-
cuffed. Townsendv. State, 308 Ark. 266,824 S.W.2d 821 (1992);
Hillv. State, 285 Ark.77,685S.W.2d 495 (1985). In Williams v.
State, 304 Ark. 218, 800 S.W.2d 713 (1990), the Arkansas
Supreme Court said “we have held that it is not prejudicial, per
se, when a defendant [witness] is brought into court handcuffed
and that the defendant must affirmatively demonstrate
prejudice.” The Arkansas Supreme Court has also stated that it
“would not presume prejudice when there was nothing in the
record to indicate what impression may have been made on the
jurors . . . where the appellant did not offer any proof of
prejudice.” Hill v. State, supra at 79, citing Gregory v. United
States, 365 F.2d 203 (8th Cir. 1966). The appellant has offered
no proof of prejudice and the record and abstract do not reflect
any voir dire of the jury to substantiate his allegations that
prejudice resulted from use of the handcuffs. See Ark. Sup. Ct.R.
9(d) and Johnsonv. State, 261 Ark. 183,546 S.W.2d 719 (1977).

Counsel for the appellant offered an alternative to hand-
cuffing by suggesting that bailiffs be placed at the exits to the -
courtroom, and that they escort the witness to the witness stand.
As pointed out in Townsend v. State, supra, this also would have
been obtrusive and would put the jurors on alert that something is
different about this witness.

[4,5] In close cases regarding security in the courtroom,
the trial judge is in a better position to evaluate the potential
security risks involved with a witness or defendant. Here, the
witness’s dress, his felony record, his pending aggravated robbery
charges, and the risk to innocent people in the courtroom, gave the
trial judge adequate justification for the use of restraints in this
case. The judgment of the Pulaski County Circuit Court is
therefore affirmed. '

Affirmed.

CoopPer and ROGERS, JJ., agree.



