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1. CRIMINAL PROCEDURE — MENTAL DISEASE OR DEFECT — AFFIRMA-
TIVE DEFENSE — BURDEN OF PROOF. — Lack of capacity due to 
mental disease or defect is an affirmative defense and must be 
proved by a preponderance of the evidence. 

2. VERDICT & FINDINGS — DIRECTED VERDICT — AFFIRMATIVE 
DEFENSE. — A motion for directed verdict based on the affirmative 
defense of lack of capacity due to mental disease or defect may be 
granted only when no factual issue exists. 

3. CRIMINAL PROCEDURE — MENTAL DISEASE OR DEFECT — AFFIRMA-
TIVE DEFENSE — MEDICAL EVIDENCE NOT CONCLUSIVE. — Medical 
evidence that a defendant lacked the capacity to appreciate the 
criminality of his conduct or conform his conduct to the require-
ments of the law does not obligate a judge to acquit under Ark. Code 
Ann. § 5-2-313 if there was substantial evidence to support the 
finding that the affirmative defense of mental defect was not proved 
by a preponderance of the evidence. 

4. EVIDENCE — SUBSTANTIAL EVIDENCE DEFINED. — Substantial 
evidence is evidence of sufficient force and character to compel a 
conclusion of reasonable and material certainty.
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5. CRIMINAL LAW — LACK OF MENTAL DISEASE OR DEFECT — 
SUBSTANTIAL EVIDENCE. — There was substantial evidence to 
support the trial court's finding that the appellant failed to prove by 
a preponderance of the evidence that he was incapable of con-
forming his conduct to the requirements of the law at the time the 
crime was committed. 

6. APPEAL & ERROR — REVIEW OF NON-JURY TRIAL — JUDGE 
PRESUMED TO HAVE CONSIDERED ONLY COMPETENT EVIDENCE. — 
In cases tried without a jury, the judge is presumed to have 
considered only competent evidence, and this presumption is 
overcome only when there is an indication that the trial judge did 
give some consideration to the inadmissible evidence. 

7. CRIMINAL PROCEDURE — EVIDENCE OF SANITY — NO FOCUS ON 
EXERCISE OF Miranda rights. — Where there was no prosecutorial 
focus on appellant's exercise of his Miranda rights and the judge did 
not use appellant's exercise of his rights as evidence of sanity, the 
officer's brief reference to the fact that appellant had exercised his 
rights did not result in a violation of appellant's due process rights. 

Appeal from Pulaski Circuit Court, Fifth Division; Jack L. 
Lessenberry, Judge; affirmed. 

William R. Simpson, Jr., Public Defender, by: Didi H. 
Sallings, Deputy Public Defender, for appellant. 

Winston Bryant, Att'y Gen., by: J. Brent Standridge, Asst. 
Att'y Gen., for appellee. 

ELIZABETH W. DANIELSON, Judge. Appellant Maurice 
Fields was charged with aggravated robbery and entered a plea of 
not guilty by reason of mental disease or defect. Appellant waived 
his right to a jury trial and was found guilty of the offense of 
aggravated robbery. He was sentenced as an habitual offender to 
twenty-eight years in the Arkansas Department of Correction. 
Appellant contends on appeal that (1) the trial court erred in 
finding he could appreciate the criminality of his conduct and 
conform his conduct to the requirements of the law and (2) the 
trial court erred in considering appellant's exercise of his Mi-
randa rights in finding appellant mentally responsible. We find no 
error and affirm. 

The evidence reveals that on February 16, 1988, appellant 
entered a Union National Bank and handed a teller a note that 
stated: "This is a robbery. Don't make it murder." Appellant 
opened a bag and had the teller put money into it. He then left the
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bank on foot, pursued by a customer who was in the bank at the 
time of the robbery. Shortly thereafter, appellant was appre-
hended by the police, and charged with aggravated robbery. 

After appellant entered a plea of not guilty by reason of 
mental disease or defect, he was evaluated by the Arkansas State 
Hospital. The hospital staff diagnosed appellant as not fit to stand 
trial, and requested that he be admitted for treatment. After 
three months of treatment, the State Hospital reported that 
appellant was fit to proceed, but concluded that he lacked the 
capacity to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law at the time the 
crime was committed. 

[1, 2] Appellant first contends that the trial court erred in 
finding appellant could appreciate the criminality of his conduct 
and conform his conduct to the requirements of the law. Appel-
lant relies on Ark. Code Ann. § 5-2-313 (1987), which provides 
that on the basis of a psychiatric report filed pursuant to Ark. 
Code Ann.§ 5-2-305, "the court may, after a hearing if a hearing 
is requested, enter judgment of acquittal on the ground of mental 
disease or defect if it is satisfied that, at the time of the conduct 
charged, the defendant lacked capacity, as a result of mental 
disease or defect, to conform his conduct to the requirements of 
the law or to appreciate the criminality of his conduct." Lack of 
capacity due to mental disease or defect is an affirmative defense 
and must be proved by a preponderance of the evidence. Ark. 
Code Ann. § 5-2-312 (1987); Franks v. State, 306 Ark. 75, 811 
S.W.2d 301 (1991). A motion for directed verdict based on this 
defense may be granted only when no factual issues exist. Franks, 
306 Ark. 75, 811 S.W.2d 301. 

Appellant did present evidence in support of his contention 
that he lacked the capacity to appreciate the criminality of his 
conduct at the time the crime was committed. However, there was 
also substantial evidence to support the trial court's finding that 
appellant failed to prove his affirmative .defense by a preponder-
ance of the evidence. In reaching its decision, the trial court 
considered the medical testimony, testimony by family members, 
and evidence of appellant's demeanor at the time of the crime and 
shortly thereafter. 

The night before the robbery, appellant was trying to get
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money to leave town. He asked his parents for the money, but they 
declined to give it to him. The next day he robbed the bank. 
Witnesses to the crime testified that there was nothing unusual or 
bizarre about appellant's appearance or actions on that day. 
Police officers who spoke with appellant shortly after the crime 
testified that he was lucid and in control, and that there was 
nothing bizarre about his behavior. A psychologist who had found 
appellant insane with regard to an earlier robbery testified that he 
had relied in part on the opinions of the police and eyewitnesses, 
and that his opinion might very well change in this case if the 
eyewitnesses and police officers described appellant as appearing 
normal at the time of the robbery. 

[3-5] Medical evidence that a defendant lacks the capacity 
to appreciate the criminality of his conduct or conform his 
conduct to the requirements of the law does not obligate a judge to 
acquit under § 5-2-313 if there is substantial evidence presented 
that would support the judge's finding that the affirmative 
defense of mental defect was not proved by a preponderance of 
the evidence. See Franks, 306 Ark. 75, 811 S.W.2d 301; 
Robertson v. State, 304 Ark. 332, 802 S.W.2d 920 (1991). 
Substantial evidence is evidence of sufficient force and character 
to compel a conclusion of reasonable and material certainty. 
Addison v. State, 298 Ark. 1,765 S.W.2d 566 (1989). We cannot 
say the trial court erred in finding appellant failed to prove by a 
preponderance of the evidence that he was incapable of con-
forming his conduct to the requirements of the laws at the time 
the crime was committed. 

Appellant's second contention is that the trial court erred in 
considering his exercise of his Miranda rights in finding appellant 
mentally responsible. During presentation of the state's case, 
there was testimony by one of the officers involved in appellant's 
arrest that appellant carried on normal conversation with them 
but invoked his right to remain silent and refused to make a 
statement. 

For reversal on this point, appellant relies on Wainwright v. 
Greenfield, 474 U.S. 284 (1986), in which the United States 
Supreme Court held that use of a defendant's exercise of his 
Miranda rights as evidence of his sanity violates due process. In 
Greenfield, the prosecutor introduced the testimony of two police
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officers who described the occasions on which the defendant had 
exercised his right to remain silent and had expressed his desire to 
talk to an attorney before answering any questions. Both officers 
repeated several colloquies with the defendant. In his closing 
argument, over defense counsel's objection, the prosecutor re-
viewed the testimony of the officers and suggested that the 
defendant's repeated refusals to answer questions demonstrated a 
degree of comprehension that was inconsistent with his claim of 
insanity. 

On appeal, Greenfield relied on the case of Doyle v. Ohio, 
426 U.S. 610 (1976), in which the Supreme Court held that cross-
examination regarding a defendant's post-Miranda warnings 
silence was fundamentally unfair and violated the Due Process 
Clause of the Fourteenth Amendment. The court noted that the 
source of the unfairness was the implicit assurance contained in 
the Miranda warnings that one's choice to remain silent would 
carry no penalty. 

The court in Greenfield found that it was equally unfair to 
breach the implied promise of the Miranda warnings by using the 
defendant's silence to overcome his plea of insanity. 474 U.S. at 
292. In so holding, however, the court noted that "the State's 
legitimate interest in proving that the defendant's behavior 
appeared to be rational at the time of his arrest could have been 
served by carefully farmed questions that avoided any mention of 
the defendant's exercise of his constitutional rights to remain 
silent and to consult counsel." 474 U.S. at 295. In a footnote to 
this statement, the court observed that the defendant had not 
contested the point that a prosecutor may legitimately inquire 
into and comment upon purely demeanor or behavior evidence. 
Id.

In Greer v. Miller, 482 U.S. 756 (1987), the court again 
applied Doyle v. Ohio in determining whether a prosecutor's 
question regarding a defendants' postarrest silence required 
reversal of the conviction. In Miller, the trial court had sustained 
an objection to the prosecutor's question about the defendant's 
silence. The jury was instructed to disregard any questions to 
which an objection was sustained. The United States Supreme 
Court found no constitutional error, noting that the prosecutor 
was not allowed to undertake impeachment on or call attention to
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the defendant's silence. 483 U.S. at 764. In Sims v. State, 30 Ark. 
App. 168, 786 S.W.2d 839 (1990), we held that "where a 
defendant's silence is mentioned by the State, it is harmless error 
if there is no prosecutorial focus by repetitive questioning or 
arguing on a defendant's silence where the ev. idence of guilt is 
overwhelming." 30 Ark. App. at 172. 

In the case at bar, the trial judge was aware of Wainwright v. 
Greenfield and the restrictions it imposed. In a letter to counsel 
for both parties, he stated, "[ Wainwright v. Greenfield] would not 
prohibit police officers who had contact with Fields to be called to 
respond to carefully phrased questions about the defendant and 
his demeanor. It only prohibits this being coupled with reference 
to his Miranda warnings." 

There was certainly no prosecutorial focus on the defend-
ant's exercise of his rights; in fact, the prosecutor carefully 
framed her questions regarding appellant's demeanor and in-
structed the witness not to testify as to what the defendant said. 
She asked questions such as whether appellant was coherent, 
whether he had exhibited bizarre behavior, and whether he had 
responded in an appropriate conversational manner. During the 
trial, the prosecutor never asked any questions regarding appel-
lant's exercise of his Miranda rights. 

In response to the prosecutor's question about appellant's 
demeanor, one officer made reference to the fact that the 
defendant had exercised his rights and chose not to make a formal 
statement. The focus of the officer's testimony was not on 
appellant's exercise of his rights but on appellant's demeanor and 
behavior as he conversed with the police officers. In Lindgren v. 
Lane, 925 F.2d 198 (7th Cir. 1991), the Seventh Circuit Court of 
Appeals found no violation of due process, although an officer did 
make a reference to the defendant's post-Miranda silence, 
because the prosecutor did not call attention to the silence and the 
silence was not submitted to the jury as evidence of the defend-
ant's sanity. 925 F.2d at 201. 

[6] In response to objections to the officer's testimony in 
this case, the judge replied in part that he did not have a problem 
with the reference to the Miranda rights being a little out of line 
because he, not a jury, was hearing the matter. He pointed out 
that in the Greenfield case a jury was involved, which created a
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potential problem, but that he knew "those things" happened, 
referring to the defendant's choice to exercise his rights. 

[7] In cases tried without a jury, the judge is presumed to 
have considered only competent evidence, and this presumption is 
overcome only when there is an indication that the trial judge did 
give some consideration to the inadmissible evidence. Summerlin 
v. State, 7 Ark. App. 10, 643 S.W.2d 582 (1982). Here all 
indications are that the trial judge was well aware that he could 
not use appellant's exercise of his Miranda rights as evidence of 
appellant's sanity and that he did in fact restrict his considera-
tions to evidence concerning appellant's demeanor and behavior 
during the time appellant was conversing with the officers. 
Because there was no prosecutorial focus on appellant's exercise 
of his Miranda rights and the judge did not use appellant's 
exercise of his rights as evidence of sanity, the officer's brief 
reference to the fact that appellant had exercised his rights did 
not result in a violation of appellant's due process rights. 

Affirmed. 

CRACRAFT, C.J., and MAYFIELD, J., agree.


