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1. APPEAL & ERROR. - CRIMINAL CONVICTION - SUFFICIENCY OF 
EVIDENCE CONSIDERED FIRST. - On appeal from a criminal con-
viction, the appellate court reviews the sufficiency of the evidence 
prior to the consideration of trial errors; the appellate court deter-
mines the sufficiency of the evidence by viewing the evidence 
adduced at trial in the light most favorable to the appellee; the judg-
ment is affirmed if there is substantial evidence to support the 
verdict. 

2. EVIDENCE - SUBSTANTIAL EVIDENCE - DEFINED. - Substantial 
evidence is evidence of sufficient force and character as to compel a 
conclusion one way or the other with reasonable and material 
certainty. 

3. CRIMINAL LAW - ACCOMPLICE LIABILITY - WHEN ONE WITH 
LEGAL DUTY TO PREVENT COMMISSION OF OFFENSE FAILS TO DO 
SO WITH INTENT TO PROMOTE OR ASSIST COMMISSION OF 
OFFENSE. - Accomplice liability under Ark. Code Ann. 5 5-2- 
403(a)(3) arises only when a person with the legal duty to prevent 
the commission of an offense fails to do so with the intent to pro-
mote or assist the commission of the offense. 

4. CRIMINAL LAW - ACCOMPLICE LIABILITY - OFFICER COULD NOT 
BE CONSIDERED TO BE AN ACCOMPLICE. - Regarding appellant's 
novel argument concerning a police officer's accomplice liability, 
there was no indication in the present case that the police officer 
intended to promote or assist the commission of the offense; indeed, 
it was indisputable that the officer prevented the commission of the 
crime by apprehending appellant soon after he began driving; there 
is a difference between expecting that a crime is about to be com-
mitted and knowing that a crime is about to be committed; here, the 
police officer acted with reasonable speed to stop the offense once 
he was certain that it was being committed, and he could not be 
considered to be an accomplice. 

5. EVIDENCE - ADMISSION - TRIAL COURT'S DISCRETION. - The 
decision to admit evidence is within the trial court's discretion; the
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appellate court will not reverse a trial court's ruling on the admission 
of evidence absent an abuse of that discretion. 

6. EVIDENCE - BREATHALYZER TEST RESULT - WITHIN TRIAL 
JUDGE'S DISCRETION WHERE QUESTION CONCERNED CREDIBILITY 
OF WITNESS & WEIGHT OF TESTIMONY. - Where the question in 
the present case was essentially one of the degree of credibility and 
weight to be afforded the police officer's testimony that he observed 
appellant on the breathalyzer machine for a longer period than the 
required twenty minutes, the admission of the test result was within 
the trial judge's discretion. 

Appeal from Union Circuit Court; Carol C. Anthony, Judge; 
affirmed. 

David W. Talley, Jr., for appellant. 

Mark Pryor, Att'y Gen., by: David J. Davies, Ass't Att'y Gen., 
for appellee. 

J

OHN MAUZY PITTMAN, Judge. The appellant in this crim-
inal case was convicted of DWI, fourth offense, and of 

driving on a suspended license. He was sentenced to twenty-four 
months in the Arkansas Department of Community Punishment. 
This appeal followed. 

For reversal, appellant contends that the evidence was insuffi-
cient to support his conviction of driving while intoxicated, and 
that the trial court erred in admitting evidence of the breathalyzer 
test result. We affirm. 

[1, 2] On appeal from a criminal conviction, we review 
the sufficiency of the evidence prior to the consideration of trial 
errors. Harris v. State, 284 Ark. 247, 681 S.W.2d 334 (1984). We 
determine the sufficiency of the evidence by viewing the evidence 
adduced at trial in the light most favorable to the appellee, and the 
judgment is affirmed if there is substantial evidence to support the 
verdict. Id. Substantial evidence is evidence of sufficient force and 
character as to compel a conclusion one way or the other with 
reasonable and material certainty. Id. 

Viewing the evidence, as we must, in the light most favorable 
to the appellee, the record reflects that Arkansas State Trooper 
Charles Watson noticed appellant standing in a yard, near appel-
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lant's vehicle, talking to a young woman. Trooper Watson knew 
appellant's driver's license was suspended. Because Trooper Wat-
son expected appellant to drive his vehicle illegally, he continued 
to observe. Appellant did enter his vehicle and begin to drive. 
Trooper Watson pursued appellant and stopped him immediately, 
appellant turning into a driveway two houses away from where he 
began driving. When Trooper Watson approached appellant, he 
noticed an odor of intoxicating beverages about his person and 
observed an open beer can in his vehicle. After administering 
field sobriety tests, Trooper Watson took appellant into custody 
and administered a breathalyzer test that indicated appellant's 
blood alcohol level was .207. 

Arkansas Code Annotated § 5-2-403 provides, in pertinent 
part, that:

(a) A person is an accomplice of another person in the com-
mission of an offense if, with the purpose of promoting or facili-
tating the commission of an offense, he: 

(1) Solicits, advises, encourages, or coerces the other person 
to commit it; or 

(2) Aids, agrees to aid, or attempts to aid the other person in 
planning or committing it; or 

(3) Having a legal duty to prevent the commission of the 
offense, fails to make proper effort to do so. 

The challenge to the sufficiency of the evidence in the present 
case is based on the unusual argument that the police officer was 
an accomplice to the appellant's offense because he testified that 
he "knew" the appellant was going to drive illegally when he first 
saw him, but failed to take immediate steps to prevent him from 
doing so. Thus, the argument goes, the police officer, having a 
duty to prevent the commission of all crimes, was an accomplice 
to appellant's crime; consequently, the evidence is insufficient 
because the only evidence against appellant was obtained from the 
police officer, an "accomplice" whose testimony must be corrob-
orated for the evidence to be legally sufficient. We disagree. 

[3, 4] This precise issue has not yet arisen in Arkansas. 
However, cases from sister jurisdictions with similar statutory pro-
visions regarding accomplice liability indicate that accomplice lia-
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bility under subsection (a)(3) arises only when a person with the 
legal duty to prevent the commission of an offense fails to do so 
with the intent to promote or assist the commission of the offense. 
See Porter v. State, 570 So.2d 823 (Ala. Crim. App. 1990); see also 
Powell v. United States, 2 F.2d 47 (4th Cir. 1924); see generally W. 
LaFave and A. Scott, Substantive Criminal Law § 6.7 (1986). There 
is no indication in the present case that Trooper Watson intended 
to promote or assist the commission of the offense. Furthermore, 
it is indisputable that the police officer in the present case did pre-
vent the commission of the crime by apprehending appellant soon 
after he began driving. There is a difference between expecting that 
a crime is about to be committed and knowing that a crime is 
about to be committed. Here the police officer acted with rea-
sonable speed to stop the offense once he was certain that it was 
being committed, and he cannot be considered to be an accom-
plice.

Appellant also argues that the breathalyzer test should not 
have been admitted into evidence because, although Trooper Wat-
son testified that he observed appellant in excess of the twenty-
minute period required by Arkansas Department of Health, 
Arkansas Regulations for Alcohol Testing § 3.40 (1995 ed.), he 
could not say with certainty that his watch was synchronized with 
the timer on the breathalyzer machine. Thus, appellant asserts, 
the State failed to meet its burden of showing that the officer 
complied with the regulation requiring that the test subject be 
observed for twenty minutes prior to the administration of the 
breathalyzer test. 

[5, 6] We find no error. The decision to admit evidence 
is within the trial court's discretion, and we will not reverse a trial 
court's ruling on the admission of evidence absent an abuse of that 
discretion. McFerrin v. State, 344 Ark. 671, 42 S.W.3d 529 
(2001). The question in the present case is essentially one of the 
degree of credibility and weight to be afforded the officer's testi-
mony that he observed appellant from 4:00 until 4:21. Given this 
testimony, the admission of the test result was within the trial 
judge's discretion. 

Affirmed. 

STROUD, C.J., and ROAF, J., agree.


