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1. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — DEFENDANT’S
RIGHT TO REPRESENT HIMSELF. — The Arkansas Supreme Court
has long recognized the crucial aspect of informing an accused of his
right to represent himself, along with the attendant risks; the trial
court maintains a weighty responsibility in determining whether an
accused has knowingly and intelligently waived his right to counsel.

2. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — BURDEN ON
STATE TO SHOW VOLUNTARY & INTELLIGENT WAIVER. — Every
reasonable presumption must be indulged against the wavier of fun-
damental constitutional rights; the burden is upon the State to show
that an accused voluntarily and intelligently waived his fundamental
right to the assistance of counsel; determining whether an intelligent
waiver of the right to counsel has been made depends in each case
on the particular facts and circumstances, including the background,
the experience, and the conduct of the accused.

3. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — WHEN CRIMI-
NAL DEFENDANT MAY PROCEED PRO SE. — A criminal defendant
may invoke his right to defend himself pro se provided that (1) the
request to waive the right to counsel is unequivocal and timely
asserted, (2) there has been a knowing and intelligent waiver of the
right to counsel, and (3) the defendant has not engaged in conduct
that would prevent the fair and orderly exposition of the issues.

4. CONSTITUTIONAL LAW —— RIGHT TO COUNSEL — ESTABLISHING
VALIDITY OF WAIVER. — A specific warning of the dangers and dis-
advantages of self-representation, or a record showing that the defen-
dant possessed such required knowledge from other sources, is
required to establish the validity of a waiver; the “constitutional min-
imum” for determining whether a waiver was knowing and intelli-
gent is that the accused be made sufficiently aware of his right to
have counsel present and of the possible consequences of a decision
to forego the aid of counsel.

5. CONSTITUTIONAL LAW — RIGHT TO COUNSEL ~— EFFECT OF ASSIS-
TANCE OF STANDBY COUNSEL ON INVOLUNTARY WAIVER. — The
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assistance of standby counsel may rise to a level sufficient for the
appellate court to moot an assertion of involuntary waiver of right to
counsel based on the appellate court’s determination that the appel-
lant had counsel for his defense; whether the assistance rises to this
level is a question that is answered by looking at the totality of the
circumstances; to moot an assertion of involuntary waiver, the assis-
tance must be substantial, such that standby counsel was effectively
conducting the defense.

6. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — TRIAL COURT’S
FAILURE TO WARN APPELLANT ABOUT POSSIBLE CONSEQUENCES &
DISADVANTAGES OF REPRESENTING HIMSELE CONSTITUTED
REVERSIBLE ERROR. — Where the trial court made no inquiry as to
whether appellant understood the risk or danger in representing
himself;, where the record contained ample support for appellant’s
contention that he did not waive his right to counsel; where appel-
lant told the court that he did not wish for his appointed counsel to
represent him and that he did not wish to represent himself; where
appellant repeatedly asked the court for permission to obtain a “paid
lawyer” because he “had the means to do so”; and where the court
told appellant that he already had a lawyer, and appellant expressed
dissatisfaction with the appointed counsel’s services, the appellate
court held that the trial court’s failure to inquire as to appellant’s
understanding of the legal process or to warn appellant about the
possible consequences and disadvantages of representing himself
constituted reversible error.

7. TRIAL — REQUEST FOR CONTINUANCE — NOT ATTEMPT TO
DELAY TRIAL OR TO OBSTRUCT CRIMINAL JUSTICE SYSTEM. — The
record unequivocally supported a conclusion that appellant’s request
for a continuance in order to obtain counsel was not an attempt to
delay the trial or to obstruct the criminal justice system.

8. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — STANDBY
COUNSEL’S LEVEL OF PARTICIPATION DID NOT RISE TO LEVEL NEC-
ESSARY TO MOOT APPELLANT’S INVOLUNTARY WAIVER. -— The
record did not support a conclusion that appellant’s involuntary
waiver of counsel was rendered moot because of the assistance of
standby counsel; the record indicated that standby counsel’s role
throughout the proceeding was minimal; viewing the totality of the
circumstances, the appellate court concluded that standby counsel’s
level of participation did not rise to the level necessary to moot
appellant’s involuntary waiver.

9. CONSTITUTIONAL LAW — RIGHT TO COUNSEL — MATTER
REVERSED & REMANDED WHERE APPELLANT’S RIGHT WAS DENIED.
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— The appellate court held that appellant was denied his right to
counsel, reversed his conviction, and remanded for a new trial.

Appeal from Hempstead Circuit Court; Duncan McRae Cul-
pepper, Judge; reversed and remanded.

James Law Firm, by: Clay T. Buchanan, for appellant.

Mark Pryor, Att’y Gen., by: Vada Berger, Ass’t Att’y Gen., for
appellee.

WENDELL L. GrIFFEN, Judge. James Andrew Taylor
challenges his conviction for possession of drug para-
phernalia with intent to manufacture methamphetamine. He
contends on appeal that the trial court erroneously denied his
motion for continuance in order to obtain substitute counsel. The
State concedes error and requests that appellant’s conviction be
reversed because the record does not reflect that appellant know-
ingly and intelligently waived his right to counsel at trial. We
agree and reverse and remand for a new trial.

Facts and Procedural History

On September 8, 1999, Officer Dan Morales of the Arkansas
State Highway Police observed appellant driving a vehicle with
defective windshield wipers. After the officer pulled appellant
over, appellant agreed that the wipers were defective and told
Morales that he had borrowed the car from a friend.

After conversing with appellant, Morales became suspicious
and requested appellant’s permission to search the vehicle. Appel-
lant consented. When Officer Morales asked appellant to open
the trunk, the passenger in the vehicle immediately responded,
“there’s nothing in the trunk.” Appellant proceeded to open the
trunk, and Morales discovered several items of drug paraphernalia.
Appellant was charged with possession of drug paraphernalia with
intent to manufacture methamphetamine.

On November 1, 1999, appellant appeared before a trial
judge and was found indigent. The court appointed a public
defender, Scott Freydl, to represent appellant at trial, which was
scheduled for February 14, 2000. Although appellant met with
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Freydl to discuss his case, Freydl left the Public Defender’s Office
and the court appointed David Mark Gunter to represent appel-
lant. Between November 1, 1999, and February 14, 2000, appel-
lant appeared before the trial court once for a pretrial hearing on
discovery motions.

In a hearing conducted on the day of jury selection, appellant
informed the court that he no longer wanted Gunter to represent
him. When the court inquired further, appellant told the court
that he had been incarcerated for five months, that he had received
his tax returns, and that he now had the money to hire a lawyer.
Appellant stated that he had not had the opportunity to go over
the case file with an attorney and that he was requesting a contin-
uance to hire a lawyer. He informed the court that if it granted
the motion, “we could take care of this matter at the next court
date.” The following colloquy took place:

Tue CourT: I am not going to continue this matter. You
were in here on the 10" and I told you the trial
date would remain the same. We will proceed
to trial with either you representing yourself or
Mr. Gunter representing you. The jury will be
selected today and the trial will be conducted
— (to Mr. Wright, Prosecuting Attorney) do you
have the witnesses subpoenaed for tomorrow?

Mr. WRIGHT: For tomorrow.

Tue CourTt: The trial will be conducted tomorrow. Do
you desire [that] Mr. Gunter continue to
represent you at this time?

APPELLANT: No, sir, I still beg for the mercy of the court to
let me have the opportunity to hire an attorney.
I've got the means and I've been in contact
with my father in Colorado. He says that he
will help me in any way.

THe CourT:  You appeared in court last week on the 10%?

APPELLANT: Yes, sir. I wanted to ask for a continuance at
that time but I was just rushed in and rushed
right back out.
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THE COURT:

APPELLANT:

THE COURT:

APPELLANT:

ThHe COURT:

APPELLANT:

THE COURT:

APPELLANT:

THe COURT:

APPELLANT:

Tue CourT:

APPELLANT:

THeE COURT:

APPELLANT:

I am going to deny your motion for continu-
ance. Do you undérstand that you have a right
to have Mr. Gunter represent you?

No, sir, I do not wish that.
Do you wish to represent yourself?

At this time, no, sir. [ wish to obtain a paid
lawyer.

If you can obtain a lawyer by the time we start
the jury trial, you may do so. The trial is going
[to] continue. Do you understand that?

I understand that you're denying me — that I
cannot obtain a lawyer at this time.

No. You have a lawyer. Mr. Gunter is a com-
petent lawyer.

Yes, sir, but he has not come down and went
over [sic] this case file with me and I need
some of this evidence suppressed. There are
some allegations here that are not true and I am
asking for a chance to go over this with a law-
yer. The first time [ saw Mr. Gunter, he didn’t
even have this case file with him.

At this time, you understand — do you desire
Mr. Gunter to continue to assist you at this
time?

No, sir. At this time, I do not because I have
the means to afford a lawyer.

We are going to select the jury in a few minutes
for trial tomorrow. Understand that?

I understand.

I am going to require that Mr. -Gunter,
although not representing [appellant], advise
him should he have any legal or procedural
questions. You understand that?

Yes, Your Honor.
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Tue Court: For the record, [appellant] has been in jail
since September of — and the charges — since
November 1, 1999. This matter has been set
for trial today and the Public Defender’s Office
has been appointed, I believe at the first appear-
ance, at that time. I’'m going to take about a
five minute recess at this time and we will come
back to select the jury.

Following deliberations, the jury found appellant guilty of
possession of drug paraphernalia with intent to manufacture
methamphetamine. It sentenced him to ten years’ imprisonment
and fined him $5,000. This appeal followed.

_ Appellant’s Rigﬁt to Counsel

For his sole point on appeal, appellant asserts that the trial
court erroneously denied his motion for continuance in order to
obtain substitute counsel. As support for his argument, appellant
contends that he never waived his right to counsel, and that the
trial court failed (1) to inquire of his understanding of the proce-
dure and charges against him, and (2) to warn him of the danger
of proceeding pro se. Thus, appellant reasons that the record does
not support a conclusion that he knowingly and intelligently
waived his right to counsel. The State concedes that the record
fails to demonstrate that appellant knowingly and intelligently
waived his right to counsel. We agree.

[1-4] Recently, in Hatfield v. State, 346 Ark. 319, 57
S.W.3d 696 (2001), our supreme court addressed the issue of
whether an appellant knowingly and intelligently waived his right
to counsel by stating as follows:

[T]his court has long recognized the crucial aspect of
informing an accused of his right to represent himself, along with
the attendant risks. Furthermore, our court has held that the trial
court maintains a weighty responsibility in determining whether
an accused has knowingly and intelligently waived his right to
counsel. Every reasonable presumption must be indulged against
the wavier of fundamental constitutional rights, and the burden is
upon the State to show that an accused voluntarily and intelli-
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gently waived his fundamental right to the assistance of counsel.
Determining whether an intelligent waiver of the right to coun-
sel has been made depends in each case on the particular facts and
circumstances, including the background, the experience, and
the conduct of the accused.

A criminal defendant may invoke his right to defend himself
pro se provided that (1) the request to waive the right to counsel is
unequivocal and timely asserted, (2) there has been a knowing
and intelligent waiver of the right to counsel, and (3) the defen-
dant has not engaged in conduct that would prevent the fair and
orderly exposition’ of the issues. A specific warning of the dan-
gers and disadvantages of self-representation, or a record showing
that the defendant possessed such required knowledge from other
sources, is required to establish the validity of a waiver. The
“constitutional minimum” for determining whether a waiver was
knowing and intelligent is that the accused be made sufficiently
aware of his right to have counsel present and of the possible
consequences of a decision to forego the aid of counsel.

Id. at 325-26, 57 S.W.3d at 700-01 (citations omitted).

[5]1 The assistance of standby counsel may rise to a level
sufficient for our court to moot an assertion of involuntary waiver
of right to counsel based on our determination that the appellant
had counsel for his defense. See Bledsoe v. State, 337 Ark. 403, 989
S.W.2d 510 (1999). Whether the assistance rises to this level is a
question that is answered by looking at the totality of the circum-
stances. See id. To moot an assertion of involuntary waiver, the
assistance must be substantial, such that standby counsel was effec-
tively conducting the defense. See id.

After applying the guidelines governing knowing and intelli-
gent waiver to the facts and circumstances in Hatfield, supra, the
Hatfield court determined that the trial judge failed to adequately
advise Hatfield of the consequences of proceeding pro se. The
court noted that the trial judge erred by failing to make even a
limited inquiry into Hatfield’s understanding of the legal process,
although the judge allowed standby counsel to remain in the case.
However, the court held that deficiencies in the judge’s inquiry
were rendered moot because standby counsel actively participated
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throughout the trial such that Hatfield waived his right to proceed
pro se. See Hatfield v. State, supra.

In Bledsoe, supra, our supreme court determined that there
was no evidence of an inquiry by the trial court into Bledsoe’s
waiver of the right to counsel, and that Bledsoe’s appointed
standby counsel did not actively participate in his defense.
Because Bledsoe was left to represent himself, and because Bled-
soe’s appointed counsel did not actively represent him, the court
determined that Bledsoe was denied his right to counsel. See Bled-
soe v. State, supra. ‘

[6] The record in the present case demonstrates that the
trial court made no inquiry as to whether appellant understood
the risk or danger in representing himself. Instead, the record
contains ample support for appellant’s contention that he did not
waive his right to counsel. Appellant told the court that he did
not wish for Gunter to represent him, and that he did not wish to
represent himself. He repeatedly asked the court for permission to
obtain a “paid lawyer,” because he “had the means to do so.”
When the court told appellant that he already had a lawyer
(Gunter), appellant expressed dissatisfaction with Gunter’s ser-
vices. He told the court that Gunter had visited him once and on
that occasion Gunter did not have the case file with him. Appel-
lant also advised the court that although he wanted certain items
suppressed, Gunter failed to file a motion to suppress evidence.
We note that Gunter did not dispute appellant’s assertions or claim
that he was ready for trial. Based on our review of the record, we
hold that the trial court’s failure to inquire as to appellant’s under-
standing of the legal process, or to warn appellant about the possi-
ble consequences and disadvantages of representing himself
constitutes reversible error.

[71 In rendering our decision, we note that the trial court’s
denial of appellant’s request for counsel cannot be justified based
on appellant’s belated request for a continuance on the day of trial.
As observed by the State, the record fails to reveal that appellant

“had previously requested any continuances. Indeed, appellant was
incarcerated pending trial and told the court that he had received
his tax returns and had the money to hire a lawyer. Appellant also
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told the court that if the motion was granted, he would “take care
of this matter at the next court date.” The record unequivocally
supports a conclusion that appellant’s request for a continuance in
order to obtain counsel was not an attempt to delay the trial or to
obstruct the criminal justice system.

[81 Moreover, the record does not support a conclusion
that appellant’s involuntary waiver of counsel was rendered moot
because of the assistance of standby counsel. Instead, the record
demonstrates that during jury selection and throughout the trial,
appellant actively represented himself by questioning potential
Jurors, making opening and closing arguments, cross examining a
witness, and raising a relevance objection, which was overruled, to
a videotape that the State sought to introduce into evidence. On
the other hand, the record indicates that Gunter’s role throughout
the proceeding was minimal. Gunter advised appellant on the
number of jury strikes, informed the court that appellant did not
wish to testify in his own defense, and reviewed prospective jury
instructions. Gunter raised no objections to evidence or exhibits,
and did not cross-examine any witnesses. Viewing the totality of
the circumstances, we conclude that Gunter’s level of participation
did not rise to the level such as to moot appellant’s involuntary
waiver.

[9]1 We hold that appellant was denied his right to counsel,
and we reverse his conviction and remand for a new trial. Because
of our conclusion that appellant did not knowingly and intelli-
gently waive his right to counsel, there is no need to address
appellant’s contention that the trial court erroneously denied his
motion for a continuance, as this issue is not likely to arise again
on remand.

Reversed and remanded.

VAUGHT and BAKkER, JJ., agree.



