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1. AppEAL & ERROR — FINAL & APPEALABLE ORDER — JURISDIC-
TIONAL MATTER. — Whether an order is final and appealable 1s a
matter going to the jurisdiction of the appellate court.

2. JUDGMENT — FINAL ORDER — DEFINITION. — A final order is one

that dismisses the parties from the court, discharges them from the
action, or concludes their rights to the subject matter in controversy;
a final order is one that is of such a nature as to not only decide the
rights of the parties, but also to put the court’s directive into execu-
tion, ending the litigation or a separable part of it.

3. JUDPGMENT — FINAL JUDGMENT -— DEFINITION. — A final judg-
ment or decision is one that finally adjudicates the rights of the par-
ties, putting it beyond the power of the court that made it to place
the parties in their original positions; it must be such a final determi-
nation of the issues as may be enforced by execution or in some
other appropriate manner.

4. JUDGMENT — FINAL ORDER — FINALITY NOT DEFEATED WHERE
IT CONTEMPLATES FURTHER MINISTERIAL ACTION. — The finality
of an order is not defeated because it contemplates further action
that is ministerial and in furtherance of the enforcement of the
court’s decision.

5. JUDGMENT — COLLATERAL & MINISTERIAL ORDERS — ENTRY
DOES NOT CONVERT FINAL ORDER INTO ORDER THAT IS NOT
FINAL. — Collateral action is action that does not make any direct
step toward final disposition of the merits of a case, will not be
merged in the final judgment, is not an ingredient of the cause of
action, and does not require consideration with the main cause of
action. Such collateral and ministerial orders need not be final for
purposes of Arkansas Rule of Civil Procedure 54 or Arkansas Rule
of Appellate Procedure 2; the entry of orders pertaining to collateral
and ministerial matters does not convert a final order into an order
that is not final.
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6. JUDGMENT — COLLATERAL & MINISTERIAL ORDERS — APPEAL
FROM LATER ORDER INEFFECTIVE TO BRING UP ACTIONS MEMORI-
ALIZED IN EARLIER ORDER. — Where appellant’s arguments on

appeal related to the alleged error of the trial court in granting a
roadway, in allowing appellees to place utilities on the roadway, and
ordering the transfer to appellees of fee simple title to it, the court of
appeals concluded that the appeal from the May 10, 2001, order was
ineffective to bring up for appellate review the actions of the trial
court that were memorialized in its February 2, 2001, order.

7. JUDGMENT — FINAL & APPEALABLE ORDER — APPELLATE COURT’S
DETERMINATION. — To the extent that the trial court’s July 9,
2001, order was an attempt to extend the time for appealing from
the February 2, 2001, order and to determine the jurisdiction of the
appellate court to entertain this appeal, it was ineffective; whether an
order of the trial court is final and appealable is a2 matter within the
jurisdiction of the appellate court; it is the duty of the appellate
court to determine whether it has jurisdiction to entertain the
appeal.

8. APPEAL & ERROR — LAW OF CASE — DOCTRINE STATED. — The
doctrine of the law of the case prevents an issue raised in a prior
appeal from being raised in a subsequent appeal unless the evidence
materially varies between the two appeals.

9. APPEAL & ERROR — DENIAL OF PRESUBMISSION MOTION &
GRANTING OF MOTION FOLLOWING SUBMISSION — APPEAL DIS-
missED. — Appellees’ earlier motion to dismiss the appeal was not
made in a prior appeal but was made in the present appeal; although
it is unusual, it is neither unheard of nor prohibited for the appellate
court to deny a pre-submission motion but to grant the motion fol-
lowing submission of the appeal; therefore, although appellees’
motion to dismiss the appeal was denied earlier, the appellate court
was persuaded that the February 2, 2001, order constituted the final
order from which the appeal should have been taken; appeal
dismissed.

Appeal from Van Buren Circuit Court; Edward Clawson, Jr.,
Judge; dismissed.

Morgan & Tester, P.A., by: M. Edward Morgan, for appellant.

Phil Stratton, for appellees.

aMm Birp, Judge. Appellant, Pauline Hartwick, appeals
from an order of the circuit court that granted a roadway
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across Hartwick’s land to the appellees, Bradley and Connie Hill,
who own land adjacent to Hartwick’s. The Hills had petitioned
the county court for the establishment of a roadway across Hart-
wick’s land pursuant to Ark. Code Ann. §27-66-401 (Repl.
1994). The county court denied this petition, finding that the
Hills had failed to prove the necessity for a roadway across Hart-
wick’s land because, according to the evidence, the Hills had
access to their land by virtue of their permissive use of a roadway
that crossed the land of another adjacent owner. The circuit
court, finding that absolute necessity is not required under section
27-66-401, reversed and ordered the delivery of a clerk’s deed
conveying to the Hills fee simple title to a thirty-foot strip of
Hartwick’s land on which the proposed roadway would lie.

Hartwick raises several points on appeal; however, we are
unable to reach the merits of her arguments due to her failure to
timely appeal the circuit court’s order that she challenges. We
agree with the Hills’ argument that Hartwick did not timely
appeal from the February 2, 2001, order of the court that granted
the roadway to the Hills. Instead, Hartwick has appealed only
from the court’s May 10, 2001, order that served no purpose other
than to authorize the clerk to deliver a $2,640 check to appellant
for the amount of damages assessed against the appellees for the
taking of the roadway. Appellees argue, and we agree, that the
February 2, 2001, order was a final order for purposes of appeal.
Because appellant’s notice of appeal was not filed until May 18,
2001, it was not timely to appeal the court’s February 2, 2001,
order.

[1-4] Whether an order is final and appealable is a matter
going to the jurisdiction of the appellate court. Scherz v. Mundaca
Inv. Corp., 318 Ark. 595, 886 S.W.2d 631 (1994) (dismissing the
appeal as untimely when a foreclosure order was final and appeala-
ble but the party did not file the notice of appeal from this order
within the thirty days from the filing of the decree). A final order
is one that dismisses the parties from the court, discharges them
from the action, or concludes their rights to the subject matter in
controversy. Harold Ives Trucking Co. v. Pro Transp., Inc., 341 Ark.
735, 19 S.W.3d 600 (2000). A final order is one that is of such a
nature as to not only decide the rights of the parties, but also to




HarTwick v. HiLL
188 Cite as 77 Ark. App. 185 (2002) [77

put the court’s directive into execution, ending the litigation or a
separable part of it. See id. A final judgment or decision is one
that finally adjudicates the rights of the parties, putting it beyond
the power of the court that made it to place the parties in their
original positions; it must be such a final determination of the
issues as may be enforced by execution or in some other appropri-
ate manner. Budget Tire & Supply Co. v. First Nat’l Bank of Fort
Smith, 51 Ark. App. 188, 912 S.W.2d 938 (1995). The finality of
an order is not defeated because it contemplates further action that
is ministerial and in furtherance of the enforcement of the court’s
decision. See Smith v. Smith, 51 Ark. App. 20, 907 S.W.2d 755
(1995).

By the order filed February 2, 2001, the trial judge accepted
and adopted the report of viewers who had been earlier appointed
to examine the land and lay out the location of a roadway,
described the location of the road way to be granted, ordered the
Hills to have a survey conducted to determine the precise acreage
within the roadway, established that Hartwick would incur dam-
ages in the amount of $6,000 per acre due to the loss of the land
for the roadway, and ordered that a deed containing a description
of the land resulting from the survey be delivered to the Hills upon
payment of the damages. Any further action contemplated by this
order was collateral, ministerial, and in furtherance of the enforce-
ment of the court’s decision. See Smith, supra.

[5] Collateral action is action that does not make any direct
step toward final disposition of the merits of a case, will not be
merged in the final judgment, is not an ingredient of the cause of
action, and does not require consideration with the main cause of
action. Such collateral and ministerial orders need not be final for
purposes of Arkansas Rule of Civil Procedure 54 or Arkansas
Rule of Appellate Procedure 2. Pledger v. Bosnick, 306 Ark. 45,
811 S.W.2d 286 (1991), overruled on other grounds by State v. Staton,
325 Ark. 341, 942 S.W.2d 804 (1996). The entry of orders per-
taining to collateral and ministerial matters does not convert a final
order into an order that is not final. See id.

The future action contemplated by the February 2, 2001,
order included the obtaining of a survey reflecting the precise
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acreage in the roadway; the application of the $6,000 per acre
formula that was ordered by the court as'damages in the February
2, 2001, order; and the preparation and delivery of a deed upon
payment of the damages. These actions are collateral to the main
issues before the court, which was whether the Hills were entitled
to a roadway across Hartwick’s land pursuant to Ark. Code Ann.
§ 27-66-401 and the amount of damages to be paid therefor. To
appeal the merits of this case, Hartwick had thirty days from Feb-
ruary 2, 2001, in which to file an appeal. See Ark. R. App. P.—
Civ. 4.

[6] Hartwick’s appeal was filed on May 18, 2001, and des-
ignated as the order from which the appeal was taken only the
May 10, 2001, order by which the court authorized the clerk to
release to Hartwick the funds that had been paid by the Hills into
the court registry as damages. Hartwick does not contend on
appeal that the trial court erred in its act of releasing the funds,
which was the only purpose and effect of the May 10, 2001,
order. Hartwick’s arguments on appeal relate to the alleged error
of the trial court in granting the roadway, in allowing the Hills to
place utilities on the roadway, and ordering the transfer to the
Hills of fee simple title to it. Therefore, we conclude that the
appeal from the May 10, 2001, order was ineffective to bring up
for appellate review the actions of the trial court that were memo-
rialized in its February 2, 2001, order.

[7]1 In reaching this conclusion, we are not unmindful that
the trial court entered another order on July 9, 2001, in which 1t
found: (1) that its February 2, 2001, order “was not a final order
because it did not provide for the payment of funds to [Hart-
wick]”; (2) that the “final order” from which Hartwick could
appeal was the May 10, 2001, order that provided for the payment
of funds to Hartwick; (3) that Hartwick’s appeal from the May 10,
2001, order was timely. To the extent that the trial court’s July 9
order was an attempt to extend the time for appealing from the
February 2 order and to determine the jurisdiction of the appellate
court to entertain this appeal, it is ineffective. Whether an order
of the trial court is final and appealable is a matter within the juris-
diction of the appellate court. See Capitol Life & Accident Ins. Co.
v. Phelps, 72 Ark. App. 464, 37 S.W.3d 692 (2001). It is the duty
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of the appellate court to determine whether it has jurisdiction to
entertain the appeal. Ticker v. Lakeview Sch. Dist. No. 25 of Phillips
Co., 323 Ark. 693, 917 S.W.2d 530 (1996).

[8, 91 We are also aware that, prior to the submission of
this appeal for its consideration on the merits by this division, this
court, sitting en banc, denied, without written opinion, a motion
by the Hills to dismiss Hartwick’s appeal, raising the same argu-
ments that they now raise in their brief. Law or Chancery Mandate,
CAO01-891, entered Dec. 5, 2001; Motion to Dismiss Appeal,
CA01-891, filed Nov. 1, 2001. Hartwick asserts that the Hills’
argument is now barred by the law-of-the-case doctrine. We disa-
gree. The doctrine of the law of the case “prevents an issue raised
in a prior appeal from being raised in a subsequent appeal unless
the evidence materially varies between the two appeals.” Richard-
son v. Rogers, 334 Ark. 606, 611, 976 S.W.2d 941, 944 (1998)
(quoting Vandiver v. Banks, 331 Ark. 386, 391-92, 962 S.W.2d
349, 352 (1998)). The simple answer to Hartwick’s argument is
that the Hills’ earlier motion was not made in a “prior appeal,”
but was made in the same appeal as that now under consideration.
Although it is unusual, it is neither unheard of nor prohibited for
this court to deny a presubmission motion, but to grant the
motion following submission of the appeal. See Simmons v. State,
341 Ark. 251, 15 S.W.3d 344 (2000); Simmons v. State, 72 Ark.
App. 238, 34 S.W.3d 768 (2000). This is because a thorough
examination of the complete record on appeal and, where appro-
priate, the transcript of the record, provides more information for
our consideration than is ordinarily made available to the court by
the presubmission motions and briefs of the parties. Therefore,
although the Hills’ motion to dismiss this appeal was heretofore
denied, following our thorough examination of the briefs and
record, we are now persuaded that the February 2, 2001, order
constituted the final order from which the appeal should have
been taken.

Appeal dismissed.

VaucHT and Roar, JJ., agree.
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OHN Mauzy PrrTman, Judge, dissenting. [ disagree with
the majority’s conclusion that the February 2001 order was
final for purposes of appeal.

The appeal arises from an order granting appellees a roadway
across appellant’s land pursuant to Ark. Code Ann. § 27-66-401
(Repl. 1994). That statute allows an owner of land, situated so as
to make an access road over the land of another necessary, to com-
pel an adjacent landowner to permit the establishment of an access
road. The landowner from whom the right-of-way is taken is
entitled to recover money damages for the land actually taken and
for any damage done to the balance of his land. Arkansas Game &
Fish Commission v. Lindsey, 299 Ark. 249, 771 S.W.2d 769 (1989).

Here, the trial judge entered an order in February 2001
establishing appellees’ right to a roadway across appellant’s land.
The majority has declared that this was a final order from which
the appeal should have been taken. I disagree. Express exceptions
aside, an appealable order is one that dismisses the parties from the
court, discharges them from the action, or concludes their rights
to the subject matter in controversy. Petrus v. Nature Conservancy,
330 Ark. 722, 957 S.W.2d 688 (1997).

The February order patently fails to resolve all the outstand-
ing issues presented to the trial court. As previously noted, the
landowner from whom a right-of-way is taken is entitled to
recover money damages for the taking, but the February order did
not finally resolve the issue of money damages. Instead, the Feb-
ruary order specifically orders that a survey be made by a qualified
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and licensed surveyor so as to “provide a legal description of the
property to be conveyed and an exact quantity of the land taken”
so that money damages could be awarded on the basis of the quan-
tity of land actually taken. Simply put, the February order
reserved for later decision the question of monetary damages;
ergo, that order does not conclude the parties’ rights to the subject
matter in controversy and is, by definition, not a final order.

The majority appears to argue that the February order is nev-
ertheless final because it provides a formula for determining the
monetary damages by announcing that the ultimate award will be
computed on the basis of $6,000.00 per acre. I do not understand
this argument. No monetary award can be computed on the basis
of the February order because that order expressly leaves
unresolved the other variable necessary to compute the monetary
damages, i.e., the exact quantity of the land taken. Even ignoring
the glaring absence of a money judgment, the February order
could be viewed as a final resolution of the parties’ rights only
were we to assume that the trial judge wholly abdicated his duty
to pass on the credibility of the ordered survey and intended to
accept the results of the surveyor without regard to whether the
surveyor’s measurement of the area taken amounted to a few
square inches or the entire North American continent. But it
would be error for the trial judge to abdicate his responsibility to
make the necessary factual findings, and we may not presume that
he made such an error in the absence of a showing to the contrary.
To the contrary, in the absence of a showing otherwise, the pre-
sumption attendant upon every judgment of a court of competent
jurisdiction is that it was entered in accordance with the law. See,
e.g., Davis v. Schimmel, 252 Ark. 1201, 482 S.W.2d 785 (1972).
In the present case, there is no indication that the trial judge con-
sidered that the February order concluded the rights of the parties
to the subject matter in controversy. Any lingering doubts should
be removed by the trial judge’s own statement, in a subsequent
order, that he did not consider the February order to be final
because it did not conclude the rights of the parties by awarding
money damages.




