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1. APPEAL & ERROR - DOUBLE JEOPARDY CONSIDERATIONS - 
CHALLENGE TO SUFFICIENCY OF EVIDENCE CONSIDERED FIRST. — 
Double jeopardy considerations require that the appellate court 
consider sufficiency of the evidence before the other points raised. 

2. MOTIONS - DIRECTED VERDICT - STANDARD OF REVIEW. - A 
directed-verdict motion is a challenge to sufficiency of the evi-
dence; when sufficiency of the evidence is challenged, the appellate 
court considers only evidence that supports the verdict, viewing 
the evidence in the light most favorable to the State; the test is 
whether there is substantial evidence to support the verdict, which 
is evidence that is of sufficient force and character that it will, with 
reasonable certainty, compel a conclusion one way or another. 

3. EVIDENCE - INTENT PROVABLE BY CIRCUMSTANTIAL EVIDENCE 
- PRESUMPTION EXISTS THAT PERSON INTENDS NATURAL & 
PROBABLE CONSEQUENCES OF HIS ACTS. - Intent can seldom be 
proven by direct evidence and must usually be inferred from the 
circumstances surrounding the crime; because of the difficulty in 
ascertaining a person's intent, a presumption exists that a person 
intends the natural and probable consequences of his acts. 

4. EVIDENCE - INFERENCE OF INTENT FROM CIRCUMSTANCES - 
JURY ALLOWED TO DRAW UPON ITS COMMON KNOWLEDGE & 

EXPERIENCE. - The jury is allowed to draw upon its own com-
mon knowledge and experience to infer intent from the 
circumstances. 

5. EVIDENCE - IT WAS PRESUMED THAT APPELLANT INTENDED 
NATURAL & PROBABLE CONSEQUENCE OF HIS ACTIONS WHEN HE 
REPEATEDLY SHOT AT VICTIM - FIRST-DEGREE BATTERY CON-
VICTION SUPPORTED BY SUFFICIENT EVIDENCE. - The evidence 
showed that appellant fired multiple shots at the victim, there was a 
pause during the time that the shots were fired, and the victim was 
then hit by three bullets; when appellant began firing a gun at the 
victim, it was presumed that he intended the natural and probable 
consequence of his actions, which was that he shot the victim with
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a firearm; there was sufficient evidence to support appellant's first-
degree battery conviction. 

6. CRIMINAL LAW — LESSER — INCLUDED OFFENSE — CRITERIA THAT 
Musa- BE MET. — An offense must meet one of the following crite-
ria to be considered a lesser-included offense: (1) it is established by 
proof of the same or less than all the elements of the greater 
offense; or (2) it consists of an attempt to commit the offense 
charged or to commit an offense otherwise included within it; or 
(3) it differs from the offense charged only in the respect that a less 
serious injury or risk of injury to the same person, property, or 
public interest or a lesser kind of culpable mental state suffices to 
establish its commission [Ark. Code Ann. § 5-1-110(b)(1)-(3) 
(Repl. 1997)]. 

7. CRIMINAL LAW — EXCLUSION OF LESSER — INCLUDED OFFENSES — 
RATIONAL— BASIS STANDARD APPLIED. — A trial court's decision to 
exclude an instruction on a lesser-included offense will be affirmed 
only if there is no rational basis for giving the instruction. 

8. CRIMINAL LAW — SECOND —DEGREE BATTERY NOT LESSER —
INCLUDED OFFENSE OF FIRST—DEGREE BATTERY — STATUTORY 
CRITERIA NOT MET. — The proposed instruction for second-
degree battery did not describe a lesser-included offense under 
Ark. Code Ann. § 5-1-110(b)(1) because both alternatives given in 
the proffered instruction required an additional element, serious 
physical injury, that was not required in the first-degree battery 
instruction that was given, which only required physical injury 
when the injury is caused by a firearm; likewise, the proposed 
instruction was neither a lesser-included offense under subsection 
(b)(2) because the offense was not an attempt offense, nor was it a 
lesser-included offense under subsection (b)(3) because it did not 
differ from the offense charged with respect to less serious injury to 
the victim to establish its conmfission. 

9. JURY — INSTRUCTIONS — LESSER — INCLUDED OFFENSE. — It is 
reversible error to refuse to give an instruction on a lesser-included 
offense when the instruction is supported by the slightest evidence; 
however, a trial court may refuse to offer a jury instruction on an 
included offense when there is no rational basis for a verdict acquit-
ting the defendant of the charged offense and convicting him of the 
included offense. 

10. JURY — REFUSAL TO GIVE INSTRUCTION ON LESSER—INCLUDED 
OFFENSE — ONLY ERROR IF RATIONAL BASIS CAN BE FOUND FOR 
VtRDICT ACQUITTING OF GREATER OFFENSE & CONVICTING OF 
LESSER ONE. — Where there is no evidence tending to disprove
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one of the elements of the larger offense, the trial court is not 
required to give an instruction on a lesser one; if after viewing the 
facts in the light most favorable to appellant, no rational basis for a 
verdict acquitting him of the greater offense and convicting him of 
the lesser one can be found, it is not error for the trial court to 
refuse to give an instruction on the lesser-included offense. 

11. JURY — INSTRUCTION ON THIRD — DEGREE BATTERY — NO 
RATIONAL BASIS EXISTED TO GIVE INSTRUCTION TO JURY. — 
There was no rational basis to give an instruction on the basis that 
appellant recklessly or negligently caused physical injury to the vic-
tim, which is required for third-degree battery; even viewing it in 
the light most favorable to appellant, the evidence showed that he 
fired multiple shots at the victim, pausing between some of the 
shots, and that the victim was hit by three bullets; when appellant 
began firing a gun at the victim, it was presumed that he intended 
the natural and probable consequence of his actions, which was that 
he shot the victim. 

12. JURY — INSTRUCTION ON LESSER — INCLUDED OFFENSES — NOT 
ERROR TO REFUSE OR FAIL TO GIVE WHERE EVIDENCE CLEARLY 
SHOWS THAT DEFENDANT IS EITHER GUILTY OF GREATER 
OFFENSE CHARGED OR INNOCENT. — While it is reversible error 
to refuse to give an instruction on a lesser-included offense when 
the instruction is supported by even the slightest evidence, it is not 
error for the court to refuse or fail to instruct on the lesser offense 
where the evidence clearly shows that the defendant is either guilty 
of the greater offense charged or innocent. 

13. JURY — TRIAL JUDGE DID NOT ERR IN REFUSING REMAINING 
PORTION OF PROFFERED THIRD—DEGREE BATTERY INSTRUCTION 
— APPELLANT WAS EITHER GUILTY OF BATTERY IN FIRST DEGREE 
OR HE WAS INNOCENT. — The only difference in the instruction 
for first-degree battery and that portion of the proffered instruction 
for third-degree battery that stated that the appellant, with the pur-
pose of causing physical injury to the victim, caused physical injury 
to the victim, was the fact that for battery in the first degree, the 
injury must be caused by a firearm, and there was no dispute that 
the victim's injuries were caused by a firearm shot by appellant, 
appellant was either guilty of battery in the first degree or he was 
innocent; for these reasons, there was no error in refusing to give 
the proffered instruction for third-degree battery. 

14. MISTRIAL — EXTREME REMEDY — WHEN GRANTED. — The dec-
laration of a mistrial is an extreme remedy and should only be 
granted when justice cannot be served by continuing the trial; mis-
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trial is proper only where the error is beyond repair and cannot be 
corrected by any curative relief. 

15. MISTRIAL — GRANT OR DENIAL OF WITHIN DISCRETION OF CIR-
CUIT COURT — STANDARD OF REVIEW. — The circuit court has 
wide discretion in granting or denying a motion for a mistrial, and 
the appellate court will not disturb the trial court's decision absent 
an abuse of discretion or manifest prejudice to the movant. 

16. TRIAL — PROSECUTORIAL MISCONDUCT — DOYLE PROHIBITION 
DID NOT APPLY. — Where a review of the State's closing argument 
indicated that the incident to which the prosecutor referred, appel-
lant's call to and subsequent conversation with the 911 operator, 
occurred prior to appellant's arrest and before he was Mirandized, 
Doyle v. Ohio, 426 U.S. 610 (1976), which stands for the proposi-
tion that the prosecution in a criminal case is prohibited from com-
menting on a defendant's post-arrest, post-Miranda warning silence, 
was not applicable; the appellate court also found that the comment 
by the prosecutor during closing argument was not a comment on 
appellant's right not to testify and that appellant's interpretation 
ignored the context in which the comment was made. 

17. MISTRIAL — MOTION FOR DENIED — NO ERROR FOUND. — 
Where the prosecutor, during the State's closing argument, stated 
that appellant had never said that the shooting was an accident, the 
trial judge did not err in not granting a mistrial or admonishing the 
jury; the prosecutor's statement was not an impermissible comment 
on appellant's Fifth Amendment right not to testify where the 
statement referred to appellant's pre-arrest, pre-Miranda statement 
made by appellant in his 911 call to the operator; the trial judge did 
not err in denying appellant's motion for a mistrial and for an 
admonition to the jury. 

Appeal from Pope Circuit Court; John S. Patterson, Judge; 
affirmed. 

Ed Webb & Associates, by: Lynn D. Lisk, for appellant. 

Mark Pryor, Att'y Gen., by: Valerie L. Kelly, Ass't Att'y Gen., 
for appellee. 

J

OHN F. STROUD, JR., Chief Judge. Appellant, Rene 
Charles Taylor, was convicted by a Pope County jury of 

battery in the first degree. He was sentenced to serve two years in 
the Arkansas Department of Correction, with an additional three 
years suspended based upon the conditions that he live a law-abid-
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ing life and obtain counseling, and he was fined $15,000. On 
appeal, he argues that the evidence is insufficient to sustain the 
verdict; that the trial court erred in refusing to instruct the jury on 
lesser-included offenses; and' that the trial court erred by not 
declaring a mistrial or admonishing the jury based on comments 
made during the State's closing arguments. We affirm. 

Although Taylor's state of mind was contested at trial in his 
motions for directed verdict, the other facts pertaining to the case 
were not seriously disputed except in Taylor's testimony during 
the sentencing phase of the trial, which is not pertinent to the 
issues being appealed. The testimony at trial revealed that in Janu-
ary 2000, Dr. Carroll Don Johnson and his wife had rented a 
trailer from Taylor and his wife while remodeling their newly pur-
chased home. Johnson borrowed Taylor's backhoe to remove 
some stumps from his property, and he agreed that in return, he 
would purchase a swing set for Taylor's daughter. Johnson also 
agreed to allow Taylor to use his condominium in Florida at some 
time. While Johnson had the backhoe, the windshield was broken 
when the exhaust pipe fell off the backhoe and struck the glass, 
and Johnson offered to repair the windshield. 

In April 2000, Johnson and his wife moved out of Taylor's 
property. On April 30, 2000, Johnson went to see Taylor about 
the repair of the backhoe windshield and the refund of his $250 
rental deposit. When Johnson arrived at Taylor's house, Taylor 
presented him with a document detailing all of their past "agree-
ments" and asked Johnson to sign it. Johnson refused to sign the 
formal document, stating that he thought the two of them had a 
gentleman's agreement. A disagreement ensued, and Taylor told 
Johnson to get out of his house. When Johnson got up to leave, 
Taylor rushed toward him and began pushing him; Johnson 
pushed Taylor back and hit him in the face with his fist, bloodying 
Taylor's nose. When Johnson turned to leave again, Taylor 
jumped on his back and pinned him to the table; Johnson "nose-
dived" Taylor off his back and onto the floor, hitting Taylor so 
hard in the back of the head that he broke his hand. Johnson 
pinned Taylor to the ground; Taylor said, "I give"; and Johnson, 
after inquiring if Taylor was okay, got up yet again to leave. John-
son saw Taylor go to a cabinet, reach up, and come down with a
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pistol. Johnson ran past Taylor, pushing him in the back as he 
passed, and ran out the door. Johnson ran around the corner of 
the garage yelling for help, and he started running across a field 
toward Taylor's in-laws' house. When Johnson turned around, he 
saw Taylor at the end of the garage with a .22 rifle, and he saw 
three rounds "dance around his feet" as he ran. Johnson said there 
was a pause, and then there were four "barns." He said that he 
saw one shot go in and come out of his leg, and another shot hit 
him in the buttocks. He continued to run until he was hit in his 
right side and was knocked down. Johnson said that he heard 
Taylor yell that he was going to kill hirn, and that he feared for his 
life. The wife of one man who heard Johnson's calls for help 
called 911, and another man came to Johnson's aid, helping him 
to move behind a house for cover and calling for an ambulance. 
Johnson was taken to the hospital, where he underwent explora-
tory surgery to rule out any internal injuries. 

[1, 2] Although Taylor raises the issue of the sufficiency of 
the evidence as his last point on appeal, double jeopardy consider-
ations require that we consider sufficiency of the evidence before 
the other points raised. Diemer V. State, 340 Ark. 223, 9 S.W.3d 
490 (2000). A directed-verdict motion is a challenge to the suffi-
ciency of the evidence. Ward V. State, 64 Ark. App. 120, 981 
S.W.2d 96 (1998). When the sufficiency of the evidence is chal-
lenged, we consider only the evidence that supports the verdict, 
viewing the evidence in the light most favorable to the State. Har-
ris V. State, 72 Ark. App. 227, 35 S.W.3d 819 (2000). The test is 
whether there is substantial evidence to support the verdict, which 
is evidence that is of sufficient force and character that it will, with 
reasonable certainty, compel a conclusion one way or another. Id. 

Arkansas Code Annotated section 5-13-201(a)(7) (Repl. 
1997) provides that a person commits battery in the first degree if, 
"with the purpose of causing physical injury to another person he 
causes physical injury to any person by means of a firearm." Tay-
lor argues on appeal that the evidence presented by the State did 
not show that he was trying to cause physical injury to Johnson 
when he shot at him with the .22 rifle. He contends that "merely 
firing the rifle in [Johnson's] direction is insufficient" to prove 
that he purposefully shot Johnson, and he points to the fact that he
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did not use his larger .380 handgun as evidence that he did not 
have the purpose to injure Johnson. 

[3-5] This argument is unavailing. A person acts purposely 
with respect to his conduct or a result thereof when it is his con-
scious object to engage in conduct of that nature or to cause such 
a result. Ark. Code Ann. § 5-2-202(1) (Repl. 1997). Intent can 
seldom be proven by direct evidence and must usually be inferred 
from the circumstances surrounding the crime; because of the dif-
ficulty in ascertaining a person's intent, a presumption exists that a 
person intends the natural and probable consequences of his acts. 
Brown v. State, 54 Ark. App. 44, 924 S.W.2d 251 (1996). The 
jury is allowed to draw upon its own common knowledge and 
experience to infer intent from the circumstances. Id. Here, the 
evidence showed that Taylor fired multiple shots at Johnson, there 
was a pause during the time that the shots were fired, and Johnson 
was then hit by three bullets. When Taylor began firing a gun at 
Johnson, it was presumed that he intended the natural and proba-
ble consequence of his actions, which was that he shot Johnson. 
There is sufficient evidence to support Taylor's first-degree battery 
conviction. 

[6, 7] Taylor's next argument is that the trial court erred 
by refusing to give the jury his proffered instructions for second-
and third-degree battery, contending that those offenses were 
lesser-included offenses of battery in the first degree. Arkansas 
Code Annotated section 5-1-110(b)(1)-(3) (Repl. 1997) states that 
an offense must meet one of the following criteria to be consid-
ered a lesser-included offense: (1) it is established by proof of the 
same or less than all the elements of the greater offense; or (2) it 
consists of an attempt to commit the offense charged or to commit 
an offense otherwise included within it; or (3) it differs from the 
offense charged only in the respect that a less serious injury or risk 
of injury to the same person, property, or public interest or a lesser 
kind of culpable mental state suffices to establish its commission.' 

1 Until recently our caselaw required that an offense must meet three criteria to be 
considered a lesser-included offense: (1) it must be established by proof of the same or less 
than all the elements of the greater offense; (2) it must be of the same generic class as the 
greater offense; and (3) it must differ from the greater offense based upon the degree of risk
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A trial court's decision to exclude an instruction on a lesser-
included offense will be affirmed only if there is no rational basis 
for giving the instruction. Britt v. State, 344 Ark. 13, 38 S.W.3d 
363 (2001). 

At trial, the judge instructed the jury that to convict Taylor 
of first-degree battery, the State must have proved beyond a rea-
sonable doubt that Taylor, with the purpose of causing physical 
injury to Johnson, caused physical injury to Johnson by means of a 
firearm. Taylor's proffered instruction on battery in the second 
degree stated: 

If you have a reasonable doubt of the guilt of Rene Taylor on the 
charge of Battery in the First Degree you will then consider the 
charge of Battery in the Second Degree. To sustain this charge 
the State must prove beyond a reasonable doubt that: 

Rene Taylor, with the purpose of causing physical injury to Car-
roll Johnson, caused serious physical injury to Carroll Johnson. 
OR 
Rene Taylor recklessly caused serious physical injury to Carroll 
Johnson by means of a deadly weapon. 

Definitions 

"Serious physical injury" means physical injury that creates a sub-
stantial risk of death or that causes protracted disfigurement, pro-
tracted impairment of health, or loss or protracted impairment of 
the function of any bodily member or organ. 

"Physical injury" means the impairment of physical condition or 
the infliction of substantial pain. 

to persons or property or upon grades of intent or. culpability. See Goodwin v. State, 342 
Ark. 161, 27 S.W.3d 397 (2000); Byrd v. State, 337 Ark. 413, 992 S.W.2d 759 (1999). The 
State noted in its brief that in Goodwin, supra, our supreme court recognized that there was 
a possible inconsistency between the case law and the provisions of Ark. Code Ann. § 5-1- 
110 (Repl. 1997) because the statute speaks in the disjunctive while the case law interprets 
the statute to read in the conjunctive. However, in McCoy v. State, 347 Ark. 913, 69 
S.W.3d 430 (2002), an opinion handed down on March 14, 2002, our supreme court 
addressed that inconsistency, holding that "the determination of when an offense is 
included in another offense depends on whether it meets one of the three tests set out in 
section 5-1-110(6)(3)." 347 Ark. at 921, 69 S.W.3d at 435.
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"Deadly weapon" means a firearm or anything manifestly 
designed, made, adapted for the purpose of inflicting death or 
serious physical injury or anything that in the manner of its use or 
intended use is capable of causing death or serious physical 
injury. 

"Purpose" — A person acts with purpose with respect to his 
conduct or a result thereof when it is his conscious object to 
engage in conduct of that nature or to cause such a result. 

"Recklessly" — A person acts recklessly with respect to the 
results of his conduct when he consciously disregards a substantial 
and unjustifiable risk that the results will occur. The risk must be 
of a nature and degree that disregard thereof constitutes a gross 
deviation from the standard of care that a reasonable person 
would observe in the defendant's situation. 

[8] The proposed instruction for second-degree battery 
does not describe a lesser-included offense under Ark. Code Ann. 
§ 5-1-110(b)(1) because both alternatives given in the proffered 
instruction require an additional element, serious physical injury, 
that is not required in the first-degree battery instruction that was 
given, which only requires physical injury when the injury is 
caused by a firearm. Likewise, the proposed instruction is neither 
a lesser-included offense under subsection (b)(2) because the 
offense is not an attempt offense, nor is it a lesser-included offense 
under subsection (b)(3) because it does not differ from the offense 
charged with respect to less serious injury to the victim to establish 
its commission. 

Taylor's proffered instruction on battery in the third degree 
stated:

If you have a reasonable doubt of the guilt of Rene Taylor on the 
charge of Battery in the First Degree and Battery in the Second 
Degree you will then consider the charge of Battery in the Third 
Degree. To sustain this charge the State must prove beyond a 
reasonable doubt: 

That Rene Taylor, with the purpose of causing physical injury to 
Carroll Johnson, caused physical injury to Carroll Johnson. 
OR
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That Rene Taylor recklessly caused physical injury to Carroll 
Johnson. 
OR 
That Rene Taylor negligently caused physical injury to Carroll 
Johnson by means of a deadly weapon. 

Definitions 

"Physical injury" means the impairment of physical condition or 
the infliction of substantial pain. 

"Deadly weapon" means a firearm or anything manifestly 
designed, made, adapted for the purpose of inflicting death or 
serious physical injury or anything that in the manner of its use or 
intended use is capable of causing death or serious physical 
injury. 

"Purpose" — A person acts with purpose with respect to his 
conduct or a result thereof when it is his conscious object to 
engage in conduct of that nature or to cause such a result. 

"Recklessly" — A person acts recklessly with respect to the 
results of his conduct when he consciously disregards a substantial 
and unjustifiable risk that the results will occur. The risk must be 
of a nature and degree that disregard thereof constitutes a gross 
deviation from the standard of care that a reasonable person 
would observe in the defendant's situation. 

"Negligently" — The term "negligently" as used in this criminal 
case means more than it does in civil cases. To prove negligence 
in a criminal case the State must show that defendant should have 
been aware of a substantial and unjustifiable risk that the injury 
would occur. The risk must have been of such a nature and 
degree that his failure to perceive it, considering the nature and 
purpose of his conduct and the circumstances known to him, 
involved a gross deviation from the standard of care that a reason-
able person would have observed in his situation. 

[9, 10] It is reversible error to refuse to give an instruction 
on a lesser-included offense when the instruction is supported by 
the slightest evidence; however, a trial court may refuse to offer a 

• jury instruction on an included offense when there is no rational 
basis for a verdict acquitting the defendant of the charged offense 
and convicting him of the included offense. Atkinson v. State, 347
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Ark. 336, 64 S.W.3d 259 (2002). Where there is no evidence 
tending to disprove one of the elements of the larger offense, the 
trial court is not required to give an instruction on a lesser one; if 
after viewing the facts in the light most favorable to appellant, no 
rational basis for a verdict acquitting him of the greater offense and 
convicting him of the lesser one can be found, it is not error for 
the trial court to refuse to give an instruction on the lesser-
included offense. Stultz v. State, 20 Ark. App. 90, 724 S.W.2d 
189 (1987).

[11] In the present case, there is no rational basis to give an 
instruction on the basis that Taylor recklessly or negligently caused 
physical injury to Johnson. Even viewing it in the light most 
favorable to Taylor, the evidence shows that he fired multiple shots 
at Johnson, pausing between some of the shots, and that Johnson 
was hit by three bullets. When Taylor began firing a gun at John-
son, it was presumed that he intended the natural and probable 
consequence of his actions, which was that he shoot Johnson. 

[12] The remaining alternative in the proffered instruction 
for third-degree battery is the same as the instruction that was 
given to the jury for battery in the first degree, with the exception 
that the first-degree battery required the use of a firearm. 
Although this alternative would be considered a lesser-included 
offense under Ark. Code Ann. § 5-1-110(b)(1), we hold that the 
trial judge did not err in refusing this portion of the proffered 
third-degree battery instruction based upon our supreme court's 
holding in Fudge v. State, 341 Ark. 759, 20 S.W.3d 315 (2000). In 
that case, the supreme court held that while it is reversible error to 
refuse to give an instruction on a lesser-included offense when the 
instruction is supported by even the slightest evidence, it is not 
error for the court to refuse or fail to instruct on the lesser offense 
where the evidence clearly shows that the defendant is either 
guilty of the greater offense charged or innocent. Id. 

[13] In the present case, the only difference in the instruc-
tion for • first-degree battery and that portion of the proffered 
instruction for third-degree battery that states "that Rene Taylor, 
with the purpose of causing physical injury to Carroll Johnson, 
caused physical injury to Carroll Johnson," is the fact that for bat-
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tery in the first degree, the injury must be caused by a firearm. 
There was no dispute that Johnson's injuries were caused by a fire-
arm shot by Taylor; therefore, Taylor was either guilty of battery 
in the first degree or he was innocent. For these reasons, there 
was no error in refusing to give the proffered instruction for third-
degree battery. 

Taylor's last argument is that the trial judge erred in not 
granting a mistrial or admonishing the jury when the prosecutor, 
during the State's closing argument, stated, "He [Taylor] never 
said it was an accident." Taylor requested a mistrial, arguing that 
the State had commented on his right not to testify. The State 
contended that he was referring to the statements made by Taylor 
in his call to the 911 operator. The motion for mistrial was 
denied, and the trial judge also declined to admonish the jury, 
stating that he did not believe that the statement deserved an 
admonishment. On appeal, Taylor argues that the prosecutor's 
statement was an impermissible comment on his Fifth Amend-
ment right not to testify. 

[14, 15] The declaration of a mistrial is an extreme rem-
edy and should only be granted when justice cannot be served by 
continuing the trial; mistrial is proper only where the error is 
beyond repair and cannot be corrected by any curative relief. 
Brown v. State, 347 Ark. 308, 65 S.W.3d 394 (2001). The circuit 
court has wide discretion in granting or denying a motion for a 
mistrial, and we will not disturb the trial court's decision absent an 
abuse of discretion or manifest prejudice to the movant. Id. 

[16, 17] In support of his argument, Taylor cites Doyle V. 
Ohio, 426 U.S. 610 (1976), for the proposition that the prosecu-
tion in a criminal case is prohibited from commenting on a defen-
dant's post-arrest, post-Miranda warning silence. However, a 
review of the State's closing argument indicates that the incident 
to which the prosecutor referred, Taylor's call to and subsequent 
conversation with the 911 operator, occurred prior to his arrest 
and before he was Mirandized. Therefore, Doyle is not applicable 
in the instant case. See Cagle v. State, 68 Ark. App. 248, 6 S.W.3d 
801 (1999). Furthermore, we find that the comment by the pros-
ecutor during closing argument was not a comment on appellant's
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right not to testify and that appellant's interpretation ignores the 
context in which the comment was made. The trial judge did not 
err in denying Taylor's motion for a mistrial and for an admoni-
tion to the jury. 

Affirmed. 

JENNINGS and GRIFFEN, JJ., agree.


