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1.  MOTIONS — DIRECTED VERDICT — STANDARD OF REVIEW. — A
motion for a directed verdict, or in a nonjury trial, a motton for
dismissal, is a challenge to the sufficiency of the evidence; when
reviewing a challenge to the sufficiency of the evidence, the appel-
late court will affirm the conviction if there is substantial evidence
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to support it, when viewed in the light most favorable to the State;
sufficient evidence, whether direct or circumstantial, is evidence
that is of sufficient force and character that it will, with reasonable
certainty, compel a conclusion one way or another without resort
to speculation or conjecture; where the evidence is circumstantial,
the appellate court must consider whether the evidence was suffi-
cient to exclude all other reasonable hypotheses.

2. CRIMINAL LAW — SIMULTANEOUS POSSESSION OF FIREARM —
PROOF REQUIRED TO SUSTAIN CONVICTION. — In order to sustain a
conviction for simultaneous possession of a firearm and a controlled
substance under Ark. Code Ann. § 5-74-106(a)(1) (Repl. 1997),
the evidence must show that the defendant possessed a firearm
while in possession of a controlled substance and that a connection
existed between the firearm and the controlled substance.

3.  CRIMINAL LAW — “FIREARM” DEFINED. — A “firearm” is defined
as any device designed, made, or adapted to expel a projectile by
the action of an explosive or any device readily convertible to that
use, including such a device that is not loaded or lacks a clip or
other component to render it immediately operable, and compo-
nents that can readily be assembled into such a device [Ark. Code
Ann. § 5-1-102(6) (Repl. 1997)].

4. EVIDENCE — APPELLANT ARGUED THAT STATE FAILED TO PRESENT
SUBSTANTIAL EVIDENCE THAT HIS HANDGUN WAS “FIREARM~ —
PRECEDENT RELIED UPON TO SUPPORT ARGUMENT WAS INAPPLICA-
BLE. — Appellant’s only argument on appeal was that the State
failed to present substantial evidence that his handgun was a “fire-
arm”; however, the cases cited by appellant in support of his
contention that the State was required to present this type of direct
evidence to prove that the gun was a firearm were inapplicable
here; not only did all of the cases involve different offenses than the
one at issue, there was a question raised as to the weapons’ oper-
ability in each of them, whether due to a modification, a missing
piece, or a specially designed gun; here, there was no evidence
presented that the handgun was not in working order or that it was
modified in any way; to the contrary, the evidence showed that the
gun was fully assembled and loaded.

5. EVIDENCE — CIRCUMSTANTIAL EVIDENCE — WHEN IT CONSTITUTES
SUBSTANTIAL EVIDENCE. — Circumstantial evidence constitutes sub-
stantial evidence where it excludes all other reasonable hypotheses.

6. EVIDENCE — CONSIDERATION BY TRIER OF FACT — ENTITLED TO
DRAW REASONABLE INFERENCES FROM BOTH CIRCUMSTANTIAL &
DIRECT EVIDENCE. — A trier of fact may consider evidence in light
of his observations and experiences and is entitled to draw reason-
able inferences from both circumstantial and direct evidence.
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7. EVIDENCE — CIRCUMSTANTIAL EVIDENCE SUBSTANTIAL ENOUGH TO
SUPPORT TRIAL COURT’S FINDING THAT APPELLANT’S GUN WAS FIRE-
ARM — CONVICTION FOR SIMULTANEQUS POSSESSION OF DRUGS &
FIREARM AFFIRMED. — Though circumstantial, the evidence was
substantial enough to support the trial court’s finding that appel-
lant’s gun was a firearm where the deputy identified the handgun at
trial as the one she found in appellant’s truck, she testified that the
gun was loaded, with one round of ammunition in the chamber
and other rounds in the magazine, the handgun was introduced
into evidence, and appellant testified that the gun was his and that
he kept it in his store; this evidence supported the conclusion that
the gun was able to be fired, or at the least, that it was designed to
be fired; the trial court also had the opportunity to view the gun;
from this evidence, the trial court could reasonably have inferred
that the handgun was “a device designed to compel a projectile by
action of an explosive,”; because appellant’s conviction for simulta-
neous possession of drugs and a firearm was supported by substan-
tial evidence, the conviction was affirmed.

Appeal from Pulaski Circuit Court; John Langston, Judge;
affirmed.

William R. Simpson, Jr., Public Defender, by: Clint Miller, Dep-
uty Public Defender, for appellant.

Mark Pryor, Att’y Gen., by: Lauren Elizabeth Heil, Ass’t Att’y
Gen., for appellee.

NDREE LAYTON ROAF, Judge. Demetrius Curtis was

charged with possession of cocaine, simultaneous posses-
sion of drugs and a firearm, and misdemeanor possession of mari-
juana. In a bench trial, Curtis was found guilty of all three charges,
and judgment was entered on January 22, 2001, sentencing him to
ten years’ imprisonment in the Arkansas Department of Correction.
On appeal, Curtis challenges the sufficiency of the evidence sup-
porting his conviction for simultaneous possession of drugs and a
firearm, based on the State’s failure to prove that the gun he pos-
sessed met the statutory definition of a firearm. We affirm.

At trial, Pulaski County Deputy Sheriff Stacey Payton testified
that on October 12, 1999, she was patrolling in the Baseline Road
area. As Payton was traveling east on Baseline Road, Curtis’s vehicle
was ahead of her. Payton witnessed several items of trash fly out of
the bed of Curtis’s truck. Payton stopped Curtis for littering, and as
she was getting out of her vehicle, Curtis got out of his truck and




CURTIS v. STATE
ARK. APP.] Cite as 76 Ark. App. 458 (2002) 461

approached her. Payton testified that she explained to Curtis why
he was stopped and that he appeared very nervous. After Curtis
gave Payton his driver’s license and registration, she called in his
driver’s license number, and it came back with warrants. As Payton
was checking his license, she testified that she was keeping Curtis in
view. Payton testified that she saw Curtis turn to the side, reach into
his right front pocket, and drop something down the side of his leg.
Payton called for back up and then placed Curtis in custody. She
retrieved the items that Curtis had dropped. The items were plastic
bags containing what was subsequently determined to be cocaine
and marijuana.

After placing Curtis in her vehicle, Payton asked him if there
was anything else in his truck that she needed to know about, as she
was going to do an inventory report before towing it. Curtis replied
that there was a gun under his seat. Payton found the gun under the
seat and testified that it had six rounds in the magazine, with one
round chambered. Payton identified the gun at trial as the handgun
that she found in Curtis’s truck, and it was admitted into evidence
without objection. Curtis testified that the handgun was his and
that he kept it in his store. After Curtis’s motions to dismiss were
denied, the trial court found him guilty of possession of cocaine,
simultaneous possession of drugs and a firearm, and misdemeanor
possession of marijuana. Curtis was sentenced to ten years’ impris-
onment on each offense, to be served concurrently.

[1] On appeal, Curtis argues that the trial court erred in
denying his motion to dismiss the simultaneous possession of drugs
and firearms charge because the State failed to introduce substantial
evidence that the handgun he possessed was a device designed,
made, or adapted to expel a projectile by the action of an explosive.
A motion for a directed verdict, or in a non-jury trial, a motion for
dismissal, is a challenge to the sufficiency of the evidence. Boston v.
State, 69 Ark. App. 155, 12 S.W.3d 245 (2000). When reviewing a
challenge to the sufficiency of the evidence, the appellate court will
affirm the conviction if there is substantial evidence to support it,
when viewed in the light most favorable to the State. Rabb v. State,
72 Ark. App. 396, 39 S.W3d 11 (2001). Sufficient evidence,
whether direct or circumstantial, is evidence that is of sufficient
force and character that it will, with reasonable certainty, compel a
conclusion one way or another without resort to speculation or
conjecture. Id. Where the evidence is circumstantial, the appellate
court must consider whether the evidence was sufficient to exclude
all other reasonable hypotheses. Boston v. State, supra.
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[2, 3] In order to sustain a conviction for simultaneous posses-
sion of a firearm and a controlled substance under Ark. Code Ann.
§ 5-74-106(a)(1) (Repl. 1997), the evidence must show that the
defendant possessed a firearm while in possession of a controlled
substance and that a connection existed between the firearm and
the controlled substance. Rabb v. State, supra. “Firearm” is defined in
Ark. Code Ann. § 5-1-102(6) (Repl. 1997) as “any device
designed, made, or adapted to expel a projectile by the action of an
explosive or any device readily convertible to that use, including
such a device that is not loaded or lacks a clip or other component
to render it immediately operable, and components that can readily
be assembled into such a device.”

[4] Curtis’s only argument on appeal is that the State failed to
present substantial evidence that his handgun was a “firearm”
within this definition. The only evidence presented at trial pertain-
ing to the gun was the testimony of Deputy Payton, who testified
that she found the handgun loaded, with six rounds in the magazine
and one round chambered, and Curtis’s testimony that the gun was
his, and that he kept it in his store. As Curtis argues, there was no
direct evidence presented at trial that the gun was “designed, made,
or adapted to expel a projectile by the action of an explosive,” as
stated in § 5-1-102(6). However, the cases cited by Curtis in sup-
port of his contention that the State was required to present this
type of direct evidence to prove that the gun was a firearm are not
applicable to this case. In Beck v State, 12 Ark. App. 341, 676
S.W.2d 740 (1984), the State had an expert testify as to whether a
certain gun could fire automatically, where the appellant was
charged with a violation of a statute prohibiting machine guns. In
S.B. v State, 318 Ark. 499, 885 S.W.2d 885 (1994), the Court
affirmed the convictions of two juveniles for possessing handguns
on school property. The testimony established that the handgun was
inoperable due to several missing pieces, but the trial court found
that the handgun was designed to fire a certain type of ammunition,
as required by the statute defining a handgun. Id. Finally, in Ward v
State, 64 Ark. App. 120, 981 S.W.2d 96 (1998), we affirmed convic-
tions for theft by receiving a firearm and possession of a firearm by a
felon, where the rifles were modified to fire only blanks, due to
testimony that the rifles could easily be reconverted to live-fire
capability. Not only do all of these cases involve different offenses
than the one at issue, there was a question raised as to the weapons’
operability in each of these cases, whether due to a modification, a
missing piece, or a specially designed gun. In this case, there was no
evidence presented that the handgun was not in working order or
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that it was modified in any way; to the contrary, the evidence
showed that the gun was fully assembled and loaded.

[5] Although there was no direct evidence that the handgun
was designed or made to expel a bullet by the use of an explosive
such as gunpowder, circumstantial evidence constitutes substantial
evidence where it excludes all other reasonable hypotheses. Boston v.
State, supra. There are cases that have held that evidence similar in
nature to the evidence in this case was sufficient to establish that a
weapon was a firearm. For example, in United States v. Munoz, 15
E3d 395 (5th Cir. 1994), the evidence established that a shotgun
was a firearm, where a witness testified that he purchased a shotgun
from defendant and defendant told him that it worked, the gun was
identified by the witness and admitted into evidence, and there was
no evidence that the shotgun was not designed to, or could not

- readily be converted to, expel a projectile by action of an explosive.
See also United States v. Liles, 432 F2d 18 (9th Cir. 1970) (evidence
supported conviction for being a felon in possession of a firearm,
where owner of sporting goods store identified weapon as a com-
mon type of revolver, defendant had asked to see ammunition for
that type of revolver, and acquaintance of defendant had seen the
weapon and described it as being similar to two revolvers he himself
owned). Also, in United States v. Polk, 808 F2d 33 (8th Cir. 1986),
the appellant made a similar argument as in the present case, and the
court found that the evidence was sufficient to affirm the convic-
tion for being a felon in possession of a firearm. The evidence
presented at trial was that the weapon was a Smith and Wesson, .38
caliber revolver, and that the gun was loaded with five rounds of
ammunition. Id. at 34. No evidence was introduced about the
condition of the gun or whether it had been fired. Id. The gun was
also introduced into evidence, and the court stated that the fact
finder could properly assess whether the gun could fire or was
designed to fire. Id.

[6, 7] Here, though circumstantial, the evidence is substantial
enough to support the trial court’s finding that Curtis’s gun was a
firearm. Deputy Payton identified the handgun at trial as the one
she found in Curtis’s truck. Payton testified that the gun was
loaded, with one round of ammunition in the chamber and other
rounds in the magazine. The handgun was introduced into evi-
dence. Also, Curtis testified that the gun was his and that he kept it
in his store. This evidence supports the conclusion that the gun was
able to be fired, or at the least, that it was designed to be fired.
Furthermore, the trial court had the opportunity to view the gun.
A trier of fact may consider evidence in light of his observations and
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experiences and is entitled to draw reasonable inferences from both
circumstantial and direct evidence. Duncan v. State, 38 Ark. App. 47,
828 S.W.2d 847 (1992). From this evidence, the trial court could
reasonably have inferred that the handgun was “a device designed to
compel a projectile by action of an explosive.” Thus, substantial
evidence supports Curtis’s conviction for simultaneous possession of
drugs and a firearm, and we affirm.

Affirmed.

ROBBINS and CRABTREE, JJ., agree.




