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1. EVIDENCE — SUFFICIENCY OF — CONSIDERED FIRST ON APPEAL. —
The appellate court considers sufficiency of the evidence before
addressing other alleged trial errors in order to preserve a defend-
ant’s right to freedom from double jeopardy.

2. CRIMINAL LAW — REVOCATION PROCEEDINGS — ARK. R. CRIM. P.
33.1 INAPPLICABLE. — A defendant in a revocation proceeding is
not required to comply with Ark. R. Crim. P. 33.1 regarding
motions for directed verdict in order to preserve the issue of the
sufficiency of the evidence for review.

3. CRIMINAL LAW — REVOCATION OF SUSPENSION — BURDEN OF
PROOF. — To revoke probation or a suspension, the trial court
must find by a preponderance of the evidence that the defendant
inexcusably violated a condition of that probation or suspension;
the State bears the burden of proof.

4. CRIMINAL LAW -— REVOCATION OF SUSPENSION — PROOF
REQUIRED. — In order for appellant’s suspended sentence to be
revoked, the State need only prove that the appellant committed
one violation of the conditions of suspension.

5. CRIMINAL LAW — APPEAL FROM REVOCATION OF SUSPENSION —
BURDEN OF PROOF. — When appealing a revocation of suspension,
the appellant has the burden of showing that the trial court’s
findings are clearly against the preponderance of the evidence.

6. CRIMINAL LAW — REVOCATION OF SUSPENSION — PROOF SUFFI-
CIENT TO REVOKE PROBATION. — Where the State need prove only
one violation of a condition of probation, which it accomplished
and which was not contested but admitted, there was sufficient
evidence upon which to revoke appellant’s probation.

7. APPEAL & ERROR — ISSUES RAISED FOR FIRST TIME ON APPEAL NOT
ADDRESSED — CONSTITUTIONAL ISSUES INCLUDED. — Appellant’s
argument that Amendment 21 was unconstitutional was barred for
failure to raise it to the trial court; even constitutional arguments
are waived when they are not argued below.

8. COURTS — LOSS OF JURISDICTION — APPELLANT HAD NO BASIS FOR
CHALLENGING ON APPEAL JURISDICTION OF TRIAL COURT IN PRO-
CEEDINGS BELOW. — While it is true, as a general proposition, that
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the issue of subject-matter jurisdiction may be raised at any time,
even for the first time on appeal, where appellant’s contention that
the trial court lacked jurisdiction was premised entirely upon the
unconstitutionality of Amendment 21, which issue was never
raised at trial, he could not raise the issue of its constitutionality for
the first time on appeal; consequently, appellant had no basis for
challenging on appeal the jurisdiction of the trial court in the
proceedings below.

9. CONSTITUTIONAL LAW — ADOPTION OF AMENDMENTS — QUESTION
PRESENTED WHEN AMENDMENT ATTACKED AS NOT CONSTITUTION-
ALLY ADOPTED. — Whenever a constitutional amendment is
attacked as not constitutionally adopted, the question presented is
not whether it is possible to condemn, but whether it is possible to
uphold; every reasonable presumption, both of law and fact, is to
be indulged in favor of the legality of the amendment, which will
not be overthrown, unless illegality appears beyond a reasonable
doubt.

10. CONSTITUTIONAL LAW — AMENDMENTS — SUBMISSION OF CITI-
ZENRY FOR APPROVAL. — The governor’s approval is not necessary
for a constitutional amendment to be submitted to the citizenry for
approval.

11.  CONSTITUTIONAL LAW — AMENDMENT APPROVED IN REGULAR. SES-
SION — AMENDMENT VALIDLY ADOPTED. — Because Amendment
21 was approved by the General Assembly within the regular ses-
sion, and later by vote of the people of this state, the amendment
was valid and the State was not limited to prosecuting appellant
only by means of a grand jury indictment. i

Appeal from Crawford Circuit Court; Floyd G. Rogers, Judge;
affirmed.

Law offices of Charles Karr, PA., by: Shane Roughley, for
appellant.

Mark Pryor, Att’y Gen., by: Valerie L. Kelly, Ass’t Att’y Gen.,
for appellee.

JOHN B. ROBBINS, Judge. Appellant Carl Rudd appeals the
revocation of his suspended sentence by the Crawford
County Circuit Court, for which he was sentenced to ten years in
the Arkansas Department of Correction. Appellant argues on appeal
that (1) the circuit court lacked subject-matter jurisdiction to
revoke his suspended sentence due to the improper passage of a
constitutional amendment, and (2) there was insufficient evidence
upon which to support revocation. We disagree and affirm.
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Rudd pleaded nolo contendere to conspiracy to deliver metham-
phetamine and agreed to ten years of suspended imposition of
sentence with one year of supervised probation and payment of a
$20 monthly probation fee. As part of his agreed conditions, Rudd
was required to attend drug counseling that would be monitored by
the adult probation office by weekly reports to his probation officer,
his driver’s license was suspended for six months, and he was also
subject to the condition of not violating any law punishable by
imprisonment. The judgment and commitment order was filed of
record on September 22, 2000. On January 5, 2001, the State
petitioned to revoke Rudd’s suspended sentence, alleging that
Rudd had failed to report to the adult probation office as required,
had failed to pay his probation fees, and had committed a new
offense, terroristic threatening, on or about November 21, 2000.
After a hearing, the trial court found that appellant failed to comply
with the orders, specifically regarding drug rehabilitation, perform-
ing community service, and violating the law by forcibly taking
money from the victim who was allegedly the subject of terroristic
threatening.

[1] We consider sufficiency of the evidence before addressing
other alleged trial errors. Williams v. State, 338 Ark. 97, 106, 991
S.W.2d 565 (1999). We do so in order to preserve a defendant’s
right to freedom from double jeopardy. Rankin v. State, 329 Ark.
379, 948 SW.2d 397 (1997); Williams v. State, 329 Ark. 8, 946
S.W.2d 678 (1997). See also Burris v. State, 330 Ark. 66, 70, 954
S.w.2d 209 (1997).

[2] We address the sufficiency of the evidence in support of the
State’s petition for revocation, contrary to the State’s assertion that
this issue is not preserved for appellate review. The State argues that
because Rudd failed to move for directed verdict in compliance
with Ark. R. Crim. P. 33.1, we cannot do so. We disagree. Our
supreme court recently decided in Barbee v. State, 346 Ark. 185, 56
S.W.3d 370 (2001), that a defendant in a revocation proceeding is
not required to comply with Ark. R. Crim. P. 33.1 regarding
motions for directed verdict in order to preserve the issue of the
sufficiency of the evidence for review, overruling Miner v. State, 342
Ark. 283, 28 S.W.3d 280 (2000), which had held otherwise.

[3-5] To revoke probation or a suspension, the trial court must
find by a preponderance of the evidence that the defendant inex-
cusably violated a condition of that probation or suspension. Ark.
Code Ann. § 5-4-309 (Repl. 1997); Brandon v. State, 300 Ark. 32,
776 S.W.2d 345 (1989). Of course, the State bears the burden of
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proof. Petty v. State, 31 Ark. App. 119, 788 S.W.2d 744 (1990). In
order for appellant’s suspended sentence to be revoked, the State
need only prove that the appellant committed one violation of the
conditions. Ross v. State, 22 Ark. App. 232, 738 S.W.2d 112 (1987).
When appealing a revocation, the appellant has the burden of show-
ing that the trial court’s findings are clearly against the preponder-
ance of the evidence. Ark. Code Ann. § 5-4-309(d) (Repl.1997);
Tipton v. State, 47 Ark. App. 187, 887 S.W.2d 540 (1994); Russell v.
State, 25 Ark. App. 181, 753 S.W.2d 298 (1988).

With these enunciated rules to guide our review, we examine
the evidence presented against appellant Rudd at the revocation
hearing. Appellant’s probation officer, Jeffrey David Landers, testi-
fied that appellant was supposed to report to him on a weekly basis
but that appellant reported only twice between pronouncement of
his sentence to probation, September 11, 2000, and the date of the
revocation hearing, January 22, 2001. Mr. Landers further testified
the appellant had failed to pay his probation fees as ordered.

The alleged victim of the terroristic threat testified that appel-
lant forcibly took $60 from her and asked her what she was going to
do about it. A few days later, the victim saw appellant again and the
two got into an argument, yelling at one another over the money,
and appellant threatened to kill her.

Appellant testified in his own defense. Appellant did not con-
test that he had failed to report to his probation officer as required
or that he had failed to pay his probation fees; he admitted as much.
Appellant contested that he committed terroristic threatening.
When appellant testified, he stated that he did take the victim’s $60
and spent it under the pretext that he was going to buy her mari-
Juana with it. Appellant stated that they saw each other again about
five days later and argued about the money but that he had not ever
threatened to kill her. The trial court announced that it was revok-
ing appellant’s probation at the conclusion of the hearing.

[6] Appellant bases his argument on the sufficiency of the
evidence as to the proof that he committed terroristic threatening.
However, the State need prove only one violation of a condition of
probation, which it accomplished and which was not contested but
admitted. See Ramsey v. State, 60 Ark. App. 206, 209, 959 S.W.2d
765, 767 (1998). There was sufficient evidence upon which to
revoke appellant’s probation.
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Appellant’s alternative argument on appeal is that the trial
court lacked jurisdiction! to enter a sentence on his plea of nolo
contendere to conspiracy to deliver methamphetamine, the underly-
ing offense for his suspended sentence and probation that was later
revoked. Appellant bases this argument on his assertion that
Amendment 21 to the Arkansas Constitution was not adopted in
compliance with constitutional requirements, and thus the trial
court lacked the jurisdiction to prosecute him, as a defendant, upon
an information filed by the prosecuting attorney, but could have
only proceeded by a grand-jury indictment. Thus, appellant argues,
because he was charged by information, an invalid means to be
charged, the trial court lacked jurisdiction to convict him on his
nolo contendere plea and, therefore, lacked jurisdiction to revoke any
probation based upon that conviction.

[7] The State counters by pointing out that if appellant’s argu-
ment is that Amendment 21 is unconstitutional, then his argument
is barred for failure to raise it to the trial court. With this, we agree.
See, e.g., Woods v. State, 342 Ark. 89, 27 S W.3d 367 (2000); Nance v.
State, 339 Ark. 192, 4 S.W.3d 501 (1999); Tabor v. State, 333 Ark.
429, 971 S.W.2d 227 (1998); Claiborne v. State, 319 Ark. 537, 893
S.W.2d 324 (1995). Even constitutional arguments are waived when
they are not argued below. Jordan v. State, 327 Ark. 117, 939 S.w.2d
255 (1997).

[8] While it is true, as a general proposition, that the issue of
subject-matter jurisdiction may be raised at any time, even for the
first time on appeal, see Pike v. State, 344 Ark. 478, 40 S.W.3d 795
(2001), and Lambert v. State, 286 Ark. 408, 692 S.W.2d 238 (1985),
appellant’s contention that the trial court lacked jurisdiction is
premised entirely upon the unconstitutionality of Amendment 21.
However, Amendment 21 has never been adjudged to be constitu-
tionally deficient and, for the reasons stated above, appellant may
not now raise the issue of its constitutionality. Consequently, appel-
lant has no basis for challenging on appeal the jurisdiction of the
trial court in the proceedings below.

! Although appellant characterizes the trial court proceeding in his original prosecu-
tion, which was commenced by the prosecutor’s information, as one without jurisdiction, he
does not contend that the Crawford County Circuit Court lacked jurisdiction over criminal .
prosecutions. Because of our disposition of this case, it makes no difference whether the issue
should more accurately be characterized as an improper exercise of jurisdiction rather than a
lack of jurisdiction, so we also will refer to the issue as one pertaining to a lack of jurisdiction.
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[9] Moreover, even if the validity of Amendment 21 were
properly before us, appellant is incorrect in his argument that it was
not validly adopted. Section 22 of Article 19 of the Arkansas Con-
stitution provides the manner in which proposals to amend the
Constitution may be submitted to the people by the General
Assembly. It reads as follows:

Sec. 22. Either branch of the General Assembly at a regular session
thereof may propose amendments to this Constitution, and, if the
same be agreed to by a majority of all members elected to each
house, such proposed amendments shall be entered on the journals
with the yeas and nays, and published in at least one newspaper in
each county, where a newspaper is published, for six months
immediately preceding the next general election for Senators and
Representatives, at which time the same shall be submitted to the
electors of the State for approval or rejection; and if a majority of
the electors voting at such election adopt such amendments the
same shall become a part of this Constitution; but no more than
three amendments shall be proposed or submitted at the same time.
They shall be so submitted as to enable the electors to vote on each
amendment separately.

See also McCuen v. Harris, 321 Ark. 458, 902 S.W.2d 793 (1995). It
is compliance with Article 19, § 22, in the adoption of Amendment
21 that appellant questions. His specific contention is that the
General Assembly did not agree to the proposed amendment until
after the regular session had ended. In our review, we must necessa-
rily have in mind the universal rule that, whenever a constitutional
amendment is attacked as not constitutionally adopted, the question
presented is not whether it is possible to condemn, but whether it is
possible to uphold; every reasonable presumption, both of law and
fact, is to be indulged in favor of the legality of the amendment,
which will not be overthrown, unless illegality appears beyond a
reasonable doubt. Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d
741(1976).

Amendment 21 was proposed in the 1935 session of the Gen-
eral Assembly, which ran from January 14, 1935 through March 14,
1935, as noted in the 1935 edition of the Journal of the House of
Representatives. We are permitted to take judicial notice of such
Journals. See McAdams v. Henley, 169 Ark. 97, 273 S.W. 355 (1925).
Amendment 21 was first designated House Joint Resolution Num-
ber 18, which was approved by the Arkansas House of Representa-
tives on March 4, 1935, and the Arkansas Senate on March 13,
1935, as reflected in the Journal on page 1272. It is reflected again
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that both houses of the General Assembly passed this Joint Resolu-
tion in another entry in the Journal also dated March 13, 1935. See
id. These were accomplished within the session dates and follow the
dictates of Article 19, § 22.

[10, 11] Appellant asserts that the adoption of this constitu-
tional amendment did not occur until March 20, 1935, outside the
session dates, rendering it void. See id. at 995. We disagree because
March 20 was the date that House Joint Resolution Number 18
was reported correctly enrolled and was delivered to the governor.
See id. at 1440 and 1456. The governor’s approval is not necessary
for a constitutional amendment to be submitted to the citizenry for
approval. See Coulter v. Dodge, 197 Ark. 812, 125 S'W.2d 115
(1939). Because this amendment was approved by the General
Assembly within the regular session, and later by vote of the people
of this state, the State was not limited to prosecuting appellant only
by means of a grand jury indictment.

Affirmed.

NEAL and CRABTREE, J]., agree.




