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Court of Appeals of Arkansas
Division II
Opinion delivered October 10, 2001

1. WORKERS' COMPENSATION — STANDARD OF REVIEW — SUBSTAN-
TIAL EVIDENCE DEFINED. — The appellate court affirms the Work-
ers’ Compensation Commission if its decision is supported by
substantial evidence; substantial evidence is such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion; the appellate court views the evidence in the light most
favorable to the findings of the Commission and gives the testi-
mony its strongest probative force in favor of the action of the
Commission; if reasonable minds could reach the Commission’s
conclusion, the appellate court must affirm its decision.

2. WORKERS' COMPENSATION — OBJECTIVE DATA — COMMISSION
WAS CORRECT IN CONCLUSION REGARDING OBJECTIVE CHEMICAL
DATA. — Concluding that pulmonary-function testing is clearly an
objective test due to the objective data the test produces, in spite of
the fact that a patient is at least partially able to control his or her
breathing, the appellate court found that the Workers’ Compensa-
tion Commission was correct in concluding that the oxygen-con-
sumption data and the bicarbonate-drop data were both objective
chemical data, which provide qualitative and quantitative analysis to
determine whether the patient has in fact expended maximum
effort during exercise, and that the chemical analysis itself is not
under the voluntary control of the patient.

3. WORKERS' COMPENSATION — MEDICAL EVIDENCE — RESOLUTION
OF CONFLICTING EVIDENCE IS QUESTION OF FACT FOR COMMIS-
SION. — Contrary to appellant’s assertion, the specific degree of
impairment was determined primarily by the physicians’ testi-
mony, even though it was conflicting; the Workers’ Compensation
Commission has the duty of weighing medical evidence and, if the
evidence is conflicting, its resolution is a question of fact for the

Commission.
4. WORKERS' COMPENSATION — WITNESS CREDIBILITY — APPELLATE
COURT BOUND BY COMMISSION’S DECISION. — The Workers’

Compensation Commission is not required to believe the testi-
mony of any witness, but may accept and translate into findings of
fact only those portions of the testimony it deems worthy of belief;
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10.

11.

once the Commission has made its decision on issues of credibility,
the appellate court is bound by that decision.

WORKERS® COMPENSATION — WAGE-LOSS FACTOR -— DIS-
CUSSED. — The wage-loss factor is the extent to which a compen-
sable injury has affected the claimant’s ability to earn a livelihood;
the Commission is charged with the duty of determining disability
based upon a consideration of medical evidence and other matters
affecting wage loss, such as the claimant’s age, education, and work
experience.

WORKERS COMPENSATION — FUTURE EARNING CAPACITY —
MOTIVATION TO RETURN TO WORK CONSIDERED. — In considering
factors that may affect an employee’s future earning capacity, the
appellate court considers the claimant’s motivation to return to
work, since a lack of interest or a negative attitude impedes the
court’s assessment of the claimant’s loss of earning capacity.
WORKERS® COMPENSATION —  FIFTY-PERCENT  WAGE-LOSS
AWARD — SUBSTANTIAL EVIDENCE SUPPORTED. — The appellate
court held that substantial evidence supported the Workers’ Com-
pensation Commission’s award of fifty-percent wage loss where a
physician’s diagnosis required that appellee refrain from working in
any environment that would cause her to be exposed to excessive
dust or chemicals; where, because appellee has been in her particu-
lar line of work for thirty-one years, her employment opportunities
may have been limited; and where appellee’s employment oppor-
tunities were limited by her age and her level of education.
WORKERS® COMPENSATION — TEMPORARY TOTAL DISABILITY —
DEFINITION. — Temporary total disability is that period within the
healing period in which an employee suffers a total incapacity to
earn wages.

WORKERS' COMPENSATION — HEALING PERIOD — DEFINITION. —
Arkansas Code Annotated section 11-9-102(13) (Supp. 1995)

* defines “healing period” as that period for healing of an injury

resulting from an accident.

WORKERS” COMPENSATION —— HEALING PERIOD — WHEN IT
ENDS. — The healing period continues until the employee is as far
restored as the permanent character of his injury will permit, and if
the underlying condition causing the disability has become stable
and if nothing in the way of treatment will improve that condition,
the healing period has ended; the determination of when the
healing period has ended is a factual determination for the Work-
ers’ Compensation Commission, which is affirmed on appeal if
supported by substantial evidence.

WORKERS COMPENSATION —— TEMPORARY TOTAL DISABILITY BENE-
FITS — SUBSTANTIAL EVIDENCE SUPPORTED AWARD OF BENEFITS. —
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Where, in the opinion of a pulmonary specialist, appellee’s condi-
tion was so severe during the period from January 27, 1998, to
April 13, 1998, as to render her incapable of performing any of her
regular employment duties; where the pulmonary specialist took
appellee off work completely in January 1998, and appellee contin-
ued to receive medical care from January 1998 to April 1998; and
where, on April 14, 1998, the pulmonary specialist concluded that
appellee had reached her maximum medical improvement, the
appellate court held that substantial evidence supported the award
of temporary total disability benefits from January 27, 1998, to
April 13, 1998.

12. WORKERS’ COMPENSATION ~— MEDICAL OPINION — COMMISSION
HAS AUTHORITY TO ACCEPT OR REJECT. — The Workers’ Compen-
sation Commission has the authority to accept or reject medical
opinions.

13. WORKERS’ COMPENSATION — ODD-LOT DOCTRINE — ABOLISHED
BY ACT 796 OF 1993. — Appellee’s argument on cross-appeal
resembled the odd-lot doctrine, which was abolished by Act 796 of
1993, codified at Arkansas Code Annotated section 11-9-522(e)
(Supp. 1999).

14.  WORKERS’ COMPENSATION — FINDING THAT APPELLEE WAS NOT
PERMANENTLY TOTALLY DISABLED — SUPPORTED BY SUBSTANTIAL
EVIDENCE. — Despite appellee’s physical restrictions, the appellate
court held that substantial evidence supported the Workers’ Com-
pensation Commission’s finding that appellee was not permanently
totally disabled.

Appeal from Arkansas Workers’ Compensation Commission;
affirmed.

Roberts, Roberts, & Russell, PA., by: Bud Roberts, Bruce Anible,
and Ben Cormack, for appellant.

Lawrence W. Fitting, PA., by: Lawrence W, Fitting, for appellee.

KAREN R. BAKER, Judge. Appellant, Emerson Electric,
brings this appeal challenging a decision of the Workers’
Compensation Commission awarding temporary total disability
benefits for the period between January 27, 1998, and April 13,
1998. On appeal, appellant argues the following: the evidence was
insufficient to support a twenty-six percent impairment rating; the
evidence was insufficient to support a fifty-percent wage loss; and
the evidence was insufficient to support temporary total disability
benefits for the period between January 27, 1998, and April 13,
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1998. Appellee cross-appeals on the issue of permanent total disa-
bility benefits. We affirm on direct appeal and on cross-appeal.

Appellee, Vera Gaston, has been employed by appellant for
thirty-one years. Around 1992, appellee was transferred to the
winding department. The winding department was an area of
appellant’s plant in which varnish was coated onto the motor prod-
uct. Appellee became exposed to varnish vats, varnish ovens, sand-
ers, and grinders, and she began experiencing respiratory difficulties
for which she sought medical treatment.

Appellee first saw her family physician, who referred her to Dr.
Robert Sanders, a pulmonary specialist. Dr. Sanders diagnosed
appellee with occupational asthma, took her off work, and assessed
her with a permanent-impairment rating of one hundred percent to
the body as a whole. On August 21, 1998, appellee saw Dr. Joseph
Bates. After performing a series of tests, Dr. Bates concluded that
appellee had no objective abnormalities, normal pulmonary func-
tion, and assessed a permanent impairment rating of zero percent.
On October 27, 1998, Dr. Sanders performed another series of
tests, which resulted in the same diagnosis, a permanent-impair-
ment rating of one hundred percent as to the body as a2 whole. On
January 14, 1999, another physician, Dr. Paula Anderson, per-
formed a series of tests on appellee and concluded that appellee had
not sustained any permanent physical impairment to her pulmonary
function.

The Administrative Law Judge (ALJ]) found that appellee’s
asthma was a compensable occupational disease and awarded addi-
tional wage-loss benefits in the amount of fifty percent. The Com-
mission remanded the claim to the ALJ for more adequate findings
on the issues of objective medical findings and permanent physical
impairment. In a supplemental opinion, the ALJ found that the
pulmonary tests performed by the treating physician were objective
and that appellee sustained a twenty-six percent permanent physical
impairment to the body as a whole in addition to other benefits in
the previous opinion. The Commission affirmed the findings of the
ALJ in the original and supplemental opinion. From that decision
comes this appeal.

[1] We affirm the Commission if its decision is supported by
substantial evidence; substantial evidence is such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion. Air Compressor Equip. v. Sword, 69 Ark. App. 162, 11 S W.3d 1
(2000). We view the evidence in the light most favorable to the
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findings of the Commission and give the testimony its strongest
probative force in favor of the action of the Commission. Buford v.
Standard Gravel Co., 68 Ark. App. 162, 5 S.-W.3d 478 (1999). If
reasonable minds could reach the Commission’s conclusion, we
must affirm its decision. Southern Steel & Wire v Kahler, 54 Ark.
App. 376, 927 S W.2d 822 (1996).

First, appellant challenges the sufficiency of the evidence in
regard to the twenty-six percent impairment rating awarded by the
Commission. Appellant asserts that there are two reasons that the
validity of the rating is not supported by substantial evidence. First,
the rating was not based on objective medical findings. Instead, it
was based on medical tests which could have come under the
voluntary control of the appellee. Second, in assigning the twenty-
six percent impairment rating, the ALJ failed to consider all relevant -
information as required by the AMA Guides in that the Al]J failed
to consider appellee’s physical condition and ignored two impair-
ment ratings assigned by physicians who did consider this
information.

[2] Arkansas Code Annotated section 11-9-704(c)(1)(B) (Repl.
1996) states that “any determination of the existence or extent of
physical impairment shall be supported by objective and measurable
physical or mental findings.” Moreover, Arkansas Code Annotated
section 11-9-102(16)(A)(1) (Repl. 1996) provides that “ ‘objective
findings’ are those findings which cannot come under the voluntary
control of the patient.” During appellee’s treatment, both Dr. Sand-
ers and Dr. Bates performed pulmonary-function testing. Both
stated in their depositions that the test results depend on the patient
giving maximum effort. Clearly, a patient’s breathing is at least
partially within his or her control and potentially subject to manip-
ulation. However, both doctors opined that appellee was giving
maximum effort throughout her testing. Moreover, Dr. Sanders
testified as to several factors which help determine whether the
patient was performing maximal exercise. Two of those factors
included studying the steady rise in oxygen-consumption data to
see when the data reaches a plateau and studying the respiratory
exchange ratio on the exercise test and the bicarbonate drop in the
blood gas obtained at peak exercise to determine when the patient
has become anaerobic. Thus, the pulmonary-function testing is
clearly an objective test due to the objective data the test produces,
in spite of the fact that a patient is at least partially able to control his
or her breathing. We find that the Commission was correct in
concluding that the oxygen-consumption data and the bicarbonate-
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drop data were both objective chemical data, which provide qualita-
tive and quantitative analysis to determine whether the patient has
in fact expended maximum effort during exercise, and that the
chemical analysis itself is not under the voluntary control of the
patient.

[3, 4] Appellant also challenges the twenty-six percent impair-
ment rating because the ALJ failed to consider appellee’s physical
condition and ignored two impairment ratings assigned by physi-
cians who did consider this information. Contrary to appellant’s
assertion, the specific degree of impairment was determined prima-
rily by the physicians’ testimony, even though it was conflicting.
The Commission has the duty of weighing medical evidence and, if
the evidence is conflicting, its resolution is a question of fact for the
Commission. University of Ark. Med. Sciences v. Hart, 60 Ark. App.
13, 958 S.W.2d 546 (1997) (citing Whaley v. Hardee’s, 51 Ark. App.
166, 912 S.W.2d 14 (1995)). The Commission is not required to
believe the testimony of any witness, but may accept and translate
into findings of fact only those portions of the testimony it deems
worthy of belief. Id. Once the Commission has made its decision
on issues of credibility, the appellate court is bound by that deci-
sion. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5
(1998) (citing Linthicum v. Mar-Bax Shirt Co., 23 Ark. App. 26, 741
S.W.2d 275 (1987)).

[5-7] Second, appellant challenges the sufficiency of the evi-
dence as to the fifty-percent wage loss awarded by the Commission.
The wage-loss factor is the extent to which a compensable injury
has affected the claimant’s ability to earn a livelihood. Eckhardt v.
Wills Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998).
The Commission is charged with the duty of determining disability
based upon a consideration of medical evidence and other matters
affecting wage loss, such as the claimant’s age, education, and work
experience. Id. (citing Ark. Code Ann. § 11-9-522(c)(1) (Supp.
1997)). In considering factors that may affect an employee’s future
earning capacity, the court considers the claimant’s motivation to
return to work, since a lack of interest or a negative attitude
impedes our assessment of the claimant’s loss of earning capacity.
Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). Dr.
Sanders’ diagnosis required that appellee refrain from working in
any environment which would cause her to be exposed to excessive
dust or chemicals. Since appellee has been in this line of work for
thirty-one years, her employment opportunities may have been
limited. In addition, appellee was fifty-seven years of age, and her
level of education consisted of a GED; both of these factors would
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also inevitably limit her employment opportunities. We hold that
substantial evidence supported the Commission’s award of fifty-
percent wage loss.

[8-11] Third, appellant challenges the sufficiency of the evi-
dence as to the temporary total disability benefits for the period
between January 27, 1998, and April 13, 1998. Temporary total
disability is that period within the healing period in which an
employee suffers a total incapacity to earn wages. Carroll Gen. Hosp.
v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996) (citing J.A. Riggs
Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990)).
Arkansas Code Annotated section 11-9-102(13) (Supp. 1995)
defines “healing period” as that period for healing of an injury
resulting from an accident. The healing period continues until the
employee is as far restored as the permanent character of his injury
will permit, and if the underlying condition causing the disability
has become stable and if nothing in the way of treatment will
improve that condition, the healing period has ended. Harvest Foods
v. Washam, 52 Ark. App. 72, 914 S-W.2d 776 (1996). The determi-
nation of when the healing period has ended is a factual determina-
tion for the Commission, which is affirmed on appeal if supported
by substantial evidence. Carroll Gen. Hosp., 54 Ark. App. at 107,
923 S.W.2d at 881. In Dr. Sanders’s opinion, during the period
from January 27, 1998, to April 13, 1998, appellee’s condition was
so severe as to render her incapable of performing any of her regular
employment duties; Dr. Sanders took appellee off work completely
in January 1998. Appellee continued to receive medical care from
January 1998 to April 1998, and on April 14, 1998, Dr. Sanders
concluded that appellee had reached her maximum medical
improvement. In view of Dr. Sanders’s testimony, we hold that
substantial evidence supported the award of temporary total disabil-
ity benefits from January 27, 1998, to April 13, 1998.

[12-14] On cross-appeal, appellee asserts that she has proven by
a preponderance of the evidence that she is permanently totally
disabled based on Dr. Sanders’s one hundred percent impairment
rating; however, the Commission has the authority to accept or
reject medical opinions. See Estridge v. Waste Management, 343 Ark.
276, 33 S.W.3d 167 (2000). She further argues that she is entitled to
permanent total disability because her work opportunities are
restricted due to the fact that she is fifty-seven years old, has a GED,
has worked for appellant for thirty-one years, and that she must
abstain from working around dust and chemicals. However, the
Commission stated that appellee’s work opportunities were not
completely restricted. The Commission also considered her lack of
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motivation in finding employment. See Ellison, supra. We acknowl-
edge that her argument resembles the odd-lot doctrine; however,
that doctrine has been abolished by Act 796 of 1993, codified at
Arkansas Code Annotated section 11-9-522(e) (Supp. 1999). See
Goodwin v. Phillips Petroleum Co., 72 Ark. App. 302, 37 S.W.3d 644
(2001). Despite appellee’s physical restrictions, we hold that sub-
stantial evidence supported the Commission’s finding that appellee
was not permanently totally disabled.

Pursuant to the Commission’s authority, it heard and weighed
the conflicting evidence presented in this case and gave the evi-
dence the weight it deemed appropriate. We hold .that the Com-
mission’s decision was supported by substantial evidence and affirm
on direct appeal and on cross-appeal.

JENNINGS and CRABTREE, JJ., agree.




