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1. PARENT & CHILD - CUSTODY MODIFICATION - PRIMARY CONSID-
ERATION. - The primary consideration in modifying a custodial 
order is the best interest and welfare of the child; all other consider-
ations are secondary; custody awards are not made or changed to 
punish or reward or to gratify the desires of either parent. 

2. PARENT & CHILD - CUSTODY MODIFICATION - PROOF 
REQUIRED. - Although the chancery court retains continuing 
power over the matter of child custody after the initial award, the 
original decree is a final adjudication of the proper person to have 
care and custody of the child; before that order can be changed, 
there must be proof of material facts that were unknown to the 
court at that time or proof that the conditions have so materially 
changed as to warrant modification and that the best interest of the 
child requires it. 

3. PARENT & CHILD - CUSTODY MODIFICATION - BURDEN OF 
PROOF. - The burden of proving that the conditions have so 
materially changed as to warrant modification and that the . best 
interest of the child requires a change of custody is on the party 
seeking modification. 

4. PARENT & CHILD - CUSTODY MODIFICATION - STANDARD OF 
REVIEW. - The appellate court reviews chancery cases de novo on 
the record, but the chancellor's findings will not be disturbed 
unless clearly against the preponderance of the evidence. 

5. PARENT & CHILD - CUSTODY MODIFICATION - APPELLATE COURT 
DEFERS TO SUPERIOR POSITION OF CHANCELLOR TO JUDGE WITNESS 
CREDIBILITY. - Because the question of the preponderance of the 
evidence turns largely upon credibility of the witnesses, the appel-
late court defers to the superior position of the chancellor; because 
a chancellor charged with deciding a question of child custody 
must utilize to the fullest extent all of his powers of perception in 
evaluating the witnesses, their testimony, and the child's best inter-
est, there are no cases in which the superior position, ability, and 
opportunity of the chancellor to observe the parties carry as much 
weight as in those involving child custody; deference to the chan-
cellor is correspondingly greater in such cases.
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6. PARENT & CHILD — CUSTODY MODIFICATION — ISSUE RAISED BY 
APPELLANT ACADEMIC. — Where appellee was not a noncustodial 
parent but was, instead, a custodial parent by virtue of the order of 
joint and shared custody in the parties' divorce decree, appellant's 
contention that a change of circumstances of the noncustodial 
parent was an insufficient basis to justify modification of a child-
custody award was academic. 

7. CIVIL PROCEDURE — ISSUES NOT PLED TRIED BY EXPRESS OR 
IMPLIED CONSENT OF PARTIES — PLEADINGS TREATED AS AMENDED 
TO CONFORM TO PROOF. — When issues not raised in the plead-
ings are tried by the express or implied consent of the parties, Ark. 
R. Civ. P. 15(b) requires that the pleadings be treated as amended 
to conform to the proof. 

8. CIVIL PROCEDURE — EXTENSIVE EVIDENCE FROM BOTH PARTIES 
SHOWED MATERIAL CHANGE OF CIRCUMSTANCES — APPELLANT'S 
ARGUMENT WITHOUT MERIT. — Where there was no objection 
below to the lack of specificity of appellee's pleadings; where both 
parties were seeking sole custody of the children; and where both 
parties put on extensive evidence to show that there was a material 
change of circumstances, appellant's argument that appellee failed 
to enumerate specific instances of changed circumstances in his 
pleadings was without merit; the pleadings were treated as 
amended to conform to the proof. 

9. CIVIL PROCEDURE — NO REQUEST FOR SPECIFIC FINDINGS — CHAN-
CELLOR NOT REQUIRED TO EXPRESSLY DETAIL FACTS SUPPORTING 
FINDING OF MATERIAL CHANGE IN CIRCUMSTANCES. — In the 
absence of a request for specific findings under Ark. R. Civ. P. 
52(b), the chancellor was not required to expressly detail the facts 
supporting his finding of a material change in circumstances. 

10. PARENT & CHILD — JOINT CUSTODY — NOT FAVORED. — Joint 
custody or equally divided custody of minor children is not favored 
in Arkansas uriess circumstances clearly warrant such action. 

11. PARENT & CHILD — JOINT CUSTODY — CRUCIAL FACTOR. — The 
mutual ability of the parties to cooperate in reaching shared deci-
sions in matters affecting the child's welfare is a crucial factor 
bearing on the propriety of an award of joint custody; such an 
award is reversible error where cooperation between the parents is 
lacking. 

12. PARENT & CHILD — COOPERATION LACKING FOR JOINT CUS-
TODY — SUFFICIENT EVIDENCE EXISTED FROM WHICH CHANCELLOR 
COULD HAVE FOUND CHANGE IN CIRCUMSTANCES AFFECTING CHIL-
DREN'S BEST INTEREST. — Where it was undisputed that the parties 
had fallen into such discord that they were unable to cooperate in 
sharing the physical care of the children, this constituted sufficient
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evidence from which the chancellor could have found a material 
change in circumstances affecting the children's best interest. 

13. EQUITY — MAXIM OF UNCLEAN HANDS — WHEN INVOKED. — The 
maxim "He who comes into equity must come with clean hands" 
bars relief to those guilty of improper conduct in the matter as to 
which they seek relief, because equity will not intervene on behalf 
of a plaintiff whose conduct in connection with the same matter 
has been unconscientious or unjust; this maxim is not applied to 
favor a defendant and has nothing to do with the rights or liabilities 
of the parties but instead is invoked in the interest of the public on 
grounds of public policy and for the protection of the integrity of 
the court; whether the parties are within the application of the 
maxim is primarily a question of fact. 

14. EQurry - DOCTRINE OF UNCLEAN HANDS INAPPLICABLE — CHAN-
CELLOR NOT REQUIRED TO FIND THAT APPELLEE WAS RESPONSIBLE 
PARTY. — Where the evidence was in sharp dispute concerning 
which of the parties was primarily at fault for the breakdown of the 
joint custddy arrangement, the appellate court could not say that 
the chancellor was required to find that appellee was the respon-
sible party; the parties were not within the application of the 
maxim of unclean hands. 

15. PARENT & CHILD — EXTRAMARITAL COHABITATION — MAY OF 
ITSELF CONSTITUTE MATERIAL CHANGE OF CIRCUMSTANCES WAR-
RANTING CHANGE OF CUSTODY. — Extramarital cohabitation in the 
presence of the children has never been condoned in Arkansas, is 
contrary to the public policy of promoting a stable environment for 
children, and may of itself constitute a material change of circum-
stances warranting a change of custody; it is a significant factor in 
determining where the best interests of the children require them 
to be placed. 

16. PARENT & CHILD — SEVERAL FACTORS CONSIDERED IN DETERMIN-
ING CHILDREN'S BEST INTEREST — AWARD OF CUSTODY 
AFFIRMED. — Where there was evidence that both parties engaged 
in extramarital cohabitation following their divorce, and the chan-
cellor based his finding that it would be in the children's best 
interests to award custody to appellee based on several factors, 
including that appellee was the first to quit living in a sexually illicit 
relationship, and that appellee exhibited increased maturity, 
responsibility, and superior initiative on behalf of the children's 
best interests, the chancellor did not err in considering appellee's 
more timely and uncoerced self-correction to be indicative of 
superior maturity, initiative, and , dedication to the best interest of 
the children, and so his award of custody to the appellee was 
affirmed.



WORD 1). REMICK

ARK. APP.]
	

Cite as 75 Ark. App. 390 (2001)
	

393 

Appeal from Ouachita Chancery Court; Hamilton H. Singleton, 
Chancellor; affirmed. 

Eugene D. Bramblett, for appellant. 

Thomas L. Mays, for appellee. 

j
OHN MAUZY PITTMAN, Judge. The parties in this child- 
custody case were divorced in December 1999. They were 

awarded joint and shared custody of their two minor children, a 
four-year-old girl and a two-year-old boy. Neither party was 
ordered to pay child support. Appellee filed a petition for change of 
custody in August 2000. Appellant filed a counterclaim, also seek-
ing sole custody of the children. After a hearing, the chancellor 
found that there had been a material change in circumstances and 
that it would be in the children's best interest to award custody to 
the appellee. From that decision, comes this appeal. 

For reversal, appellant contends that the chancellor erred in 
finding that there had been a material change of circumstances 
warranting a change of custody; that appellee was barred under the 
clean-hands doctrine from asserting that there had been a change of 
the custodial arrangement from "joint" custody to "split" custody 
because that change was solely the result of appellee's improper 
conduct; and that the chancellor erred in basing his finding that it 
would be in the children's best interest to award custody to the 
appellee solely on the fact that appellee was the first to quit living in 
a sexually illicit relationship. We affirm. 

[1-3] The principles governing the modification of custodial 
orders are well-settled and require no citation. The primary consid-
eration is the best interest and welfare of the child. All other 
considerations are secondary. Custody awards are not made or 
changed to punish or reward or gratify the desires of either parent. 
Although the chancery court retains continuing power over the 
matter of child custody after the initial award, the original decree is 
a final adjudication of the proper person to have care and custody of 
the child. Before that order can be changed, there must be proof of 
material facts which were unknown to the court at that time, or 
proof that the conditions have so materially changed as to warrant 
modification and that the best interest of the child requires it. The 
burden of proving such a change is on the party seeking the modifi-
cation. Watts v. Watts, 17 Ark. App. 253, 707 S.W2d 777 (1986).



WORD 1/. REMICK

394	 Cite as 75 Ark. App. 390 (2001)	 [75 

[4, 5] The role of the appellate court in appeals from modifica-
tion of custody orders is also well settled. We review chancery cases 
de novo on the record, but the chancellor's findings will not be 
disturbed unless clearly against the preponderance of the evidence. 
Since the question of the preponderance of the evidence turns 
largely upon the credibility of the witnesses, we defer to the supe-
rior position of the chancellor. Because a chancellor charged with 
deciding a question of child custody must utilize to the fullest 
extent all of his powers of perception in evaluating the witnesses, 
their testimony, and the child's best interest, there are no cases in 
which the superior position, ability, and opportunity of the chan-
cellor to observe the parties carry as much weight as in those 
involving child custody. Our deference to the chancellor is corre-
spondingly greater in such cases. Fitzpatrick v. Fitzpatrick, 29 Ark. 
App. 38, 776 S.W2d 836 (1989). 

The parties in the present case had a four-year-old girl and a 
two-year-old boy when they divorced in December 1999. The 
decree provided for joint and shared custody of the children. The 
parties resided in the same town, within a few blocks of one 
another, and this arrangement initially worked well. Appellee 
worked nights and appellant worked days. One party kept the 
children while the other party was at work, and they alternated 
custody on weekends. 

Appellee later remarried and was assigned to a day shift. The 
original arrangement was no longer workable, so the parties 
arranged for custody of the children to alternate between them 
every week. This arrangement was not successful. The parties could 
not agree on a regular routine. Disputes over day-to-day custodial 
issues escalated from heated arguments to physical altercations 
between appellant and appellee's new wife. Appellee filed a petition 
to change custody. After the petition was filed, custody of the 
children was split between the parties, with each party having 
custody of one child. Appellee testified that he did not trust the 
appellant to return the children following visitation; he stated that 
appellant threatened to withhold them from him. Consequently, 
although they were exchanged between the parents at intervals, the 
children were never together. 

[6] We first address appellant's contention that the chancellor 
erred in finding that there had been a material change of circum-
stances warranting a change of custody. With reference to evidence 
of appellee's remarriage and generally improved circumstances since 
the original custodial order was entered, appellant argues that a
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change of circumstances of the noncustodial parent is an insufficient 
basis to justify modification of a child-custody award.' This ques-
tion is academic. Appellee was not a noncustodial parent. He was, 
instead, a custodial parent by virtue of the order of joint and shared 
custody in the parties' divorce decree. 

[7-10] Appellant also argues that we should reverse because 
appellee failed to enumerate specific instances of changed circum-
stances in his pleadings, and because the chancellor's order failed to 
mention any specific change to support his finding of a material 
change in circumstances. We find no error on this point. There was 
no objection below to the lack of specificity of appellee's pleadings, 
and when issues not raised in the pleadings are tried by the express 
or implied consent of the parties, Ark. R. Civ. P. 15(b) requires that 
the pleadings be treated as amended to conform to the proof. Here, 
appellant was also seeking sole custody of the children, and both 
parties put on extensive evidence to show that there was a material 
change of circumstances. Furthermore, in the absence of a request 
for specific findings under Ark. R. Civ. P. 52(b), the chancellor was 
not required to expressly detail the facts supporting his finding of a 
material change in circumstances, and our review is directed toward 
determining whether there was sufficient evidence from which the 
chancellor could have found such a change in circumstances. Hamil-
ton v. Barrett, 337 Ark. 460, 989 S.W.2d 520 (1999). 

[11, 12] There was unquestionably such evidence in the pres-
ent case. Joint custody or equally divided custody of minor children 
is not favored in Arkansas unless circumstances clearly warrant such 
action. Thompson v. Thompson, 63 Ark. App. 89, 974 S.W2d 494 
(1998). The mutual ability of the parties to cooperate in reaching 
shared decisions in matters affecting the child's welfare is a crucial 
factor bearing on the propriety of an award of joint custody, and 

1 The case relied upon by appellant for this proposition, Jones v. Jones, 326 Ark. 481, 
931 S.W2d 767 (1996), has been limited to its own facts by the Arkansas Supreme Court in 
an opinion that expressly states that the interpretation urged by appellant is too narrow. 
Hamilton v. Barrett, 337 Ark. 460, 989 S.W2d 520 (1999). Although the Supreme Court 
recently restated the proposition in Lloyd v. Butts, 343 Ark. 620, 37 S.W3d 603 (2001), it did 
so without overruling or even mentioning its prior contrary decision in Hamilton v. Barrett, 
supra. Although the holdings regarding this issue are less than clear, it appears that, while a 
non-custodial parent's changed circumstances may not, standing alone, comtitute a material 
change in circumstances warranting modification of a custody order, a non-custodial parent's 
changed circumstances nevertheless may properly be considered as a factor in determining 
whether such a material change in circumstances has occurred. Compare Hamilton v. Barrett, 
supra, and Lloyd v. Butts, supra. In the present case, in addition to the evidence that appellee's 
circumstances had changed for the better, there was evidence that the joint and shared 
custody decree had become unworkable because of appellant's intiansigence. See infra.
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such an award is reversible error where cooperation between the 
parents is lacking. See Hansen v. Hansen, 11 Ark. App. 104, 666 
S.W2d 726 (1984). In the case at bar, it is undisputed that the 
parties have fallen into such discord that they are unable to cooper-
ate in sharing the physical care of the children, and this constitutes a 
material change in circumstances affecting the children's best inter-
est. See Thompson, supra. 

Appellant next asserts that it was solely the fault of appellee that 
the parties were unable to cooperate and exercise joint custody of 
the children, and contends that the appellee therefore was barred 
under the clean hands doctrine from relying on that fact. We do not 
agree. 

[13, 14] The maxim, "He who comes into equity must come 
with clean hands," bars relief to those guilty of improper conduct in 
the matter as to which they seek relief because equity will not 
intervene on behalf of a plaintiff whose conduct in connection with 
the same matter has been unconscientious or unjust. Wilson v. 
Brown, 320 Ark. 240, 897 S.W2d 546 (1995). This maxim is not 
applied to favor a defendant, and has nothing to do with the rights 
or liabilities of the parties, but instead is invoked in the interest of 
the public on grounds of public policy and for the protection of the 
integrity of the court. Roark v. Roark, 34 Ark. App. 250, 809 S.W2d 
822 (1991). Whether the parties are within the application of the 
maxim is primarily a question of fact. Id. In the present case, the 
evidence was in sharp dispute concerning which of the parties was 
primarily at fault for the breakdown of the joint custody arrange-
ment, and we cannot say that the chancellor was required to find 
that appellee was the responsible party. 

[15] Finally, appellant contends that the chancellor erred in 
basing his finding that it would be in the children's best interests to 
award custody to the appellee solely on the fact that appellee was 
the first to quit living in a sexually illicit relationship. The immedi-
ate answer to this argument is that the record demonstrates that this 
was not the sole factor relied upon by the chancellor, who also took 
note of appellee's increased maturity, responsibility, and superior 
initiative on behalf of the children's best interests. In any event, 
extramarital cohabitation in the presence of the children has never 
been condoned in Arkansas, is contrary to the public policy of 
promoting a stable environment for children, and may of itself 
constitute a material change of circumstances warranting a change 
of custody. Hamilton v. Barrett, supra. It goes without saying that this
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is a significant factor in determining where the best interests of the 
children require them to be placed. 

[16] There was evidence that both parties in the present case 
engaged in extramarital cohabitation following their divorce. 
Appellee admitted that his fiancee lived with him briefly but stated 
that he came on his own to believe this was harmful to the children, 
and he and his fiancee were married soon thereafter. Appellant 
admitted that she cohabited with her boyfriend in the presence of 
the children for over ten months, that she had an illegitimate child 
by her boyfriend, and that she and her boyfriend were married at 
the courthouse the day before the custody hearing took place. She 
explained that, although she believed cohabitation in the presence 
of the children was harmful to them, she had simply been too busy 
to marry her boyfriend any sooner. 2 On this record, we cannot say 
that the chancellor erred in considering appellee's more timely and 
uncoerced self-correction to be indicative of superior maturity, 
initiative, and dedication to the best interest of the children. 

Affirmed. 

NEAL and VAUGHT, B., agree.


