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1. CRIMINAL PROCEDURE -— SPEEDY TRIAL — CONSTITUTIONALLY
GUARANTEED RIGHT. — The right to a speedy trial is expressed in
the Bill of Rights, the Sixth' Amendment to the United States
Constitution, and guaranteed to state criminal defendants by the
Fourteenth Amendment.

2. CRIMINAL PROCEDURE — SPEEDY TRIAL — REQUIREMENTS OF
RULE. — Arkansas Rules of Criminal Procedure 28.1(c) and 28.2(a)

+ require the State to bring a defendant to trial within twelve months
from the date the charge is filed in circuit court or, if the defendant
has been lawfully set at liberty pending trial, from the date of arrest.

3. CRIMINAL PROCEDURE — SPEEDY TRIAL — RESPONSIBILITY PLACED
ON DEFENDANT TO BE AVAILABLE FOR TRIAL. — The appellate court
has placed responsibility on the defendant to be available for trial;
therefore, such time delays that result from a failure to appear for
trial are excluded. :

4. CRIMINAL PROCEDURE — SPEEDY TRIAL — STATE’S BURDEN. —
With respect to the speedy-trial period, the State has the burden to
show that any delay was the result of the defendant’s conduct or
was otherwise justified; the State also has the duty to show that it
made a diligent, good-faith effort to bring the accused to trial.

5. CRIMINAL PROCEDURE ~— SPEEDY TRIAL — REVERSED & DISMISSED
WHERE STATE FAILED TO MEET ITS BURDEN. — The State’s reliance
on the testimony of a case coordinator that it was her standard
policy to send a plea-and-arraignment notice and that a letter was
sent to appellant and not returned was simply insufficient; at a
minimum, a copy of the notice should remain in appellant’s file to
demonstrate that a letter was actually sent; further, it was trouble-
some that no further effort was made to contact appellant in the
five months following his failure to appear; the appellate court
concluded that the State had not met its burden of proof that
notice of the plea-and-arraignment date was sent to appellant;
instead, the State only proved that it was standard procedure to
send such notices; likewise, the State failed to prove that the delay
was the result of appellant’s conduct and that the State made a
diligent, good-faith effort to bring appellant to trial; accordingly,
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the appellate court held that the trial court erred by denying
appellant’s motion to dismiss; reversed and dismissed.

Appeal from Pulaski Circuit Court; John Bertran Plegge, Judge;
reversed and dismissed.

William R. Simpson, Jr., Public Defender; Sandra S. Cordi, Dep-
uty Public Defender, by: Deborah R. Sallings, Deputy Public
Defender, for appellant.

Mark Pryor, Att’y Gen., by: Brad Newman, Ass’t Att’y Gen., for
appellee. '

AREN BAKER, Judge. Appellant, Larry Ballard, was con-

victed of terroristic threatening in the first degree, a Class
D felony. Following a bench trial, he was sentenced to three years’
probation, a fine of $300, and court costs. Appellant argues that the
trial court erred in denying his motion to dismiss for lack of a
speedy trial. We reverse and dismiss.

A felony information was filed on April 9, 1999, alleging that
appellant had committed the act of terroristic threatening in viola-
tion of Ark. Code Ann. § 5-13-301 (Repl. 1997). Appellant was
arrested and taken into custody on October 27, 1998, and released
on bond. He was granted a motion for continuance on December
27, 1999; a continuance was also granted on a joint motion by
appellant and the State on May 22, 2000. A bench trial was held on
July 10, 2000. On that date, appellant moved to dismiss the charges
against him, alleging a violation of his right to a speedy trial pursu-
ant to Ark. R. Crim. P. 28.2(a) and (c). Specifically, appellant
argued that he did not appear at his arraignment on April 26, 1999,
because he was not given notice of his plea and arraignment.
Therefore, the time period between April 26, 1999, and September
20, 1999, when appellant appeared for his plea and arraignment,
should not be excluded from the one-year statutory requirement for
a speedy trial. The trial court denied his motion.

Sandra Gaisbauer, case coordinator, testified as to the proce-
dure for notifying a defendant to appear for plea and arraignment.
She stated that once a felony information is filed in circuit court, a
card is sent to the circuit court clerk’s office stating the defendant’s
name and address, and a computer generated form letter is created
from the information on the card. Gaisbauer then places the letter
in the mailbox, and the bailiff is responsible for taking the mail.
Gaisbauer testified that appellant’s card stated that appellant’s address
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was 3212 Whitfield in Little Rock, and that in accordance with
general procedure, a letter would have been sent to appellant at that
address. Because the letter was not returned, she presumed it was
received. According to Gaisbauer, although it was not her practice
to keep a copy of the letter, a copy of the letter should have been
placed in the defendant’s file. However, there was no copy of the
letter in appellant’s file. Appellant and his mother both testified that
appellant was living at 3212 Whitfield in Little Rock in April 1999,
and that appellant never received notice to appear at his plea and
arraignment on April 26, 1999,

Appellant argues that he was denied a speedy trial in violation
of Ark. R. Crim. P. 28.1. He claims that his right to a speedy trial
was violated because he never received notice of his plea-and-
arraignment date, and as a result, he failed to appear. Thus, the trial
court erred by denying his motion to dismiss. The State contends
that appellant’s right to a speedy trial was not violated because
evidence was provided that proved that the letter notifying appellant
of the plea and arraignment was sent to him, and that the trial court
did not err by denying appellant’s motion to dismiss. We disagree.

[1-4] The right to a speedy trial is expressed in the Bill of
Rights, US. Const. amend. 6, and guaranteed to state criminal
defendants by the Fourteenth Amendment. Klopfer v. North Caro-
lina, 386 U.S. 213 (1967). Arkansas Rules of Criminal Procedure
28.1(c) and 28.2(a) require the State to bring a defendant to trial
within twelve months from the date the charge is filed in circuit
court or, if the defendant has been lawfully set at liberty pending
trial, from the date of arrest. See also Rose v. State, 72 Ark. App. 175,
35 S.W.3d 365 (2000). We have placed responsibility on the defend-
ant to be available for trial; therefore, such time delays which result
from a failure to appear for trial are excluded. Henson v State, 38
Ark. App. 155, 832 S.W.2d 269 (1992); see also Ark. R. Crim. P.
28.3(e). However, the State has the burden to show that any delay
was the result of the defendant’s conduct or was otherwise justified.
Scott v. State, 337 Ark. 320, 989 S.W.2d 891 (1999). The State also
has the duty to show that it made diligent, good-faith effort to
bring the accused to trial. Brown v. State, 330 Ark. 239, 952 S.W.2d
673 (1997); Duncan v. Wright, 318 Ark. 153, 883 S.W.2d 834
(1994); Chandler v. State, 284 Ark. 560, 683 S.W.2d 928 (1985).

Appellant challenges only the time period from April 26, 1999,
to September 20, 1999. In support of his assertion that this time
period should not be excluded, he contends that the State has failed
to demonstrate that notice of his plea and arraignment was actually
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sent. Testimony from Gaisbauer showed that it is standard policy to
send a letter to appear for plea and arraignment; however, the
State’s case lacked any independent evidence that notice was actu-
ally sent to appellant. Without a copy of the letter in appellant’s file,
it was impossible to determine whether a mistake was made in the
contents of the letter, the date and address of the letter, or whether
a letter was actually sent. Appellant asserts that the State has failed to
meet its burden of proof in this case. We agree.

Appellant relies on the case of Glover v State, 287 Ark. 19, 695
S.W.2d 829 (1985). In Glover, our supreme court held that the State
failed to meet its burden of proving that it did not know the
whereabouts of Glover, for purposes of justifying untimely delay
under speedy-trial rules. The State in Glover provided testimony
that a deputy sheriff mailed a letter to Glover at the address Glover
had given, and the letter was never returned. Id. at 20-21, S.W.2d at
380.

[5]1 Glover is similar to the case at hand. Appellant and his
mother both testified that in April 1999, at the time the notice was
allegedly sent, appellant was living at 3212 Whitfield in Little Rock.
This fact is undisputed. Appellant and his mother both testified that
appellant never received a letter at 3212 Whitfield in Little Rock
regarding his plea-and-arraignment date. The State relied solely on
the testimony of Gaisbauer that it was her standard policy to send a
notice to appellant, but as in Glover, the State’s reliance on Gais-
bauer’s testimony that a letter was sent and not returned is simply
insufficient. At a minimum, a copy of the notice should remain in
appellant’s file in order to demonstrate that a letter was actually sent.
Furthermore, it is troublesome that no further effort was made to
contact appellant in the five months following his failure to appear
on April 26, 1999. Here, the State has not met its burden of proof
that notice of the plea-and-arraignment date was sent to appellant.
Instead, the State has only proven that it is standard procedure to
send such notices. Likewise, the State has failed to prove that the
delay was the result of appellant’s conduct, and that the State made a
diligent, good-faith effort to bring appellant to trial.

Accordingly, we hold that the trial court erred by denying
appellant’s motion to dismiss.

Reversed and dismissed.

BIRD and ROAF, JJ., agree.




