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SEARCH & SEIZURE — TAKING OF BLOOD BY POLICE OFFICER —
CONSTITUTES SEARCH & SEIZURE. — The taking of blood by a law
enforcement officer constitutes a search and seizure.

SEARCH & SEIZURE — WARRANT REQUIREMENTS — UNRECORDED
ORAL TESTIMONY MAY NOT BE CONSIDERED. — Unrecorded oral
testimony may not be considered by trial or appellate courts when
determining whether there was sufficient probable cause to issue a
search warrant.

SEARCH & SEIZURE — WARRANT REQUIREMENTS — APPLICABILITY
OF GOOD-FAITH EXCEPTION. — Where there is neither a written
affidavit nor sworn, recorded testimony in support of a search
warrant, the supreme court will not apply the good-faith exception
to uphold the search warrant.

SEARCH & SEIZURE — ORDER FOR SAMPLES TANTAMOUNT TO
SEARCH & SEIZURE — WARRANTS FAILED TO MEET REQUIREMENTS
SET FORTH IN U.S. CONSTITUTION. — Where each “order” per-
mitted taking blood and saliva samples from appellant, and so were
tantamount to search warrants, and neither a written affidavit nor
recorded oral testimony supported issuance of either search war-
rant, the warrants failed to meet the requirements set forth in the
United States Constitution, and they could not be upheld by a
good-faith analysis.
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5. APPEAL & ERROR — ARGUMENT NOT RULED ON AT TRIAL —
WAIVED ON APPEAL. — Where appellant failed to receive a ruling on
the argument below, he waived the issue for purposes of appeal.

6. TRIAL — COURT’S INSTRUCTIONS — JURY PRESUMED TO FOL-
LOW. — A jury is presumed to follow the trial court’s instructions.
7. MISTRIAL — REFUSAL TO DECLARE NOT ERROR — APPELLANT

CONVICTED OF RAPE ON BASIS OF INSTRUCTIONS GIVEN TO JURY. —
Where evidence was adduced at trial that the victim had “limited
mental abilities,” which provided a basis for the State’s inquiry
during voir dire as to whether, because of the victim’s mental
impairment, the jury would be able to be patient when she testi-
fied, and where the jury was not instructed regarding that portion
of the rape statute having to do with sexual intercourse or deviate
sexual activity with a person who is mentally defective or mentally
incapacitated but was instead instructed only regarding sexual inter-
course or deviate sexual activity with another person who is less
than fourteen years of age, the appellate court failed to see how the
jury could have convicted appellant of rape on any basis other than
as described in the jury’s instructions; no prejudice was found in
the trial judge’s refusal to declare a mistrial.

Appeal from Franklin Circuit Court; John B. Patterson, Judge;
reversed and remanded.

J. Blake Hendrix, for appellant.

Mark Pryor, Att’'y Gen., by: James R. Gowen, Jr., Ass’t Att'y
Gen., for appellee.

OSEPHINE LINKER HART, Judge. Appellant, Tommy Wayne

Jones, was convicted of the crime of rape and sentenced to
forty years’ imprisonment in the Arkansas Department of Correc-
tion. Appellant raises three issues on appeal. First, appellant argues
that because his blood and saliva samples were the product of an
unlawful search and seizure, the trial court erred in refusing to
suppress the results of DNA tests performed on the samples. Sec-
ond, in an issue not preserved for appellate review, appellant argues
that the trial court erred in refusing to suppress the same DNA test
results as the product of a violation of his right to counsel. Third,
appellant argues that the trial court erred in refusing to grant a
mistrial after the State mentioned during voir dire that the victim
was mentally impaired. We conclude that there is merit to appel-
lant’s first point and reverse and remand.
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On June 21, 1996, appellant was charged by a sworn informa-
tion with rape, having engaged in sexual intercourse or deviate
sexual activity with another person who is less than fourteen years
of age. See Ark. Code Ann. § 5-14-103(a)(4) (Repl. 1997). At the
bottom of the information was the signature of a circuit judge dated
that same day. The judge concluded that “[a]fter a preliminary
examination I find probable cause exists for the issuance of an arrest
warrant against named defendant.” On that same day, the judge
issued an order directing appellant to submit samples of his blood
for testing by the Arkansas State Crime Laboratory. On July 31,
1996, the State presented to the judge a motion in which it noted
that the judge had previously made a probable cause determination
and that it had received the test results from the laboratory. The
State requested that it be allowed to take additional samples of
appellant’s blood and saliva in order to conduct DNA and other
comparisons to evidence related to the crime. In his order signed
that same day, the judge found probable cause to require appellant
to submit to the taking of the samples.

At a hearing on appellant’s subsequent motion to suppress,
Kimberly Warren, a child-abuse investigator for the Arkansas State
Police, testified that on July 31, 1996, she presented to the issuing
Jjudge, who also was presiding over the hearing on the motion to
suppress, an order for the taking of appellant’s blood and saliva.
Warren testified that while she recalled that the judge asked her
questions regarding the case, she did not recall the gist of the
questions or recall whether she was placed under oath. She further
testified that the judge “already had knowledge of what was going
on in the case.”

After hearing the arguments of counsel, the court denied
appellant’s motion to suppress. The court stated as follows:

The Fourth Amendment requirements with respect to proba-
ble cause, factual determinations, affidavit or any other thing which
an issuing magistrate relies upon is obviously required to be docu-
mented or recorded. The Fourth Amendment arguments of proba-
ble cause versus reasonable cause, which is a requirement of 18.1 I
think on the discovery matters that the Court is required to do, are
two different things.

I think the Court by its finding that an order was issued and
signed has made that finding, I don’t think there’s near as strict
requirements of making that determination of reasonable cause as a
Fourth Amendment requirement of probable cause. The taking of
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blood, saliva, these are things that are allowed by discovery. These
are not considered the types of intrusions that are in violation of
the constitution.

The procedures followed here, as testified by Ms. Warren, this
Court feels is in compliance with the statute. So the motion to
suppress with respect to the taking of the blood and the order
entered with respect to that, the Court will deny that.

While it is, quote, technically a search, I don’t think it’s the
search that is provided with the full Fourth Amendment guarantees
such as a house and other items that the Fourth Amendment was
designed for.

[1-4] Appellant argues that the blood and saliva samples should
be suppressed because no affidavit or recorded testimony under oath
supported the warrants authorizing the taking of the samples. The
Fourth Amendment to the United States Constitution provides in
part that “[n]o Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation ....” The taking of blood by a law
enforcement officer constitutes a search and seizure. See Mills v.
State, 322 Ark. 647, 660, 910 S.W.2d 682, 689 (1995).! In this case,
each “order,” as they were designated by the judge, permitted the
taking of such samples from appellant and were tantamount to
search warrants. As reflected by the record and as conceded by the
State during oral arguments, neither a written affidavit nor recorded
oral testimony supported the issuance of either search warrant.
Moreover, “[u]nrecorded oral testimony may not be considered, by
the trial court or appellate courts, when determining whether there
was sufficient probable cause to issue a search warrant.” Moya v.
State, 335 Ark. 193, 202, 981 S.W.2d 521, 525 (1998). Further-
more, “[wlhere there is neither a written affidavit nor sworn,
recorded testimony in support of a search warrant, this court will
not apply the good-faith exception to uphold the search warrant.”
Id.; see United States v. Leon, 468 U.S. 897 (1984). Thus, because
neither search warrant was supported by either a written affidavit or
sworn, recorded testimony, the warrants failed to meet the require-
ments set forth in the United States Constitution, and the warrants

! We note that, “subject to constitutional limitations, a judicial officer may require a
defendant to ... permit the taking of samples of his blood, hair[,] and other materials of his
body which involve no unreasonable intrusion thereof ... Ark.R.Crim.P. 18.1(a)(vii)
(2000)(emphasis added).
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may not be upheld by a good-faith analysis. Consequently, we must
reverse on this point.

[5] Appellant also argues that the DNA test results should have
been suppressed because he was denied his Sixth Amendment right
to counsel. Even assuming appellant raised this argument at the
suppression hearing, he did not receive a ruling thereon. Thus,
appellant has waived this issue for purposes of appeal. See Walls v.
State, 341 Ark. 787, 793, 20 S.W.3d 322, 325 (2000).

Finally, appellant contends that the judge erred in refusing to
declare a mistrial when, during voir dire, the State told potential
Jjurors that the victim was mentally impaired and further asked
whether they would be willing to be patient when she testified. As
noted by appellant, the rape statute provides that a person commits
rape if he engages in sexual intercourse or deviate sexual activity
with another person “[n]ot his spouse who is less than sixteen (16)
years of age and who is incapable of consent because he is mentally
defective or mentally incapacitated.” Ark. Code Ann. § 5-14-
103(2)(5) (Repl. 1997). Appellant observes that he was charged
with rape for having engaged in sexual intercourse or deviate sexual
activity with another person who is less than fourteen years of age
and argues that the question posed by the State “raised the specter
that the appellant was also guilty of having sexual intercourse with a
person who was mentally defective, a formulation under which the
appellant was not charged.”

[6, 7] We note that evidence was adduced at trial that the
victim had “limited mental abilities,” which provided a basis for the
State’s inquiry. Moreover, the jury was not instructed regarding the
portion of the rape statute having to do with sexual intercourse or
deviate sexual activity with a person who is mentally defective or
mentally incapacitated and was instead instructed only regarding
sexual intercourse or deviate sexual activity with another person
who is less than fourteen years of age. Consequently, we fail to see
how the jury could have convicted him of rape on any basis other
than as described in the jury’s instructions. A jury is presumed to
follow the court’s instructions. See Hall v. State, 315 Ark. 385, 392,
868 S.W.2d 453, 456-57 (1993). Thus, we find no prejudice on this
point.

Reversed and remanded.

NEAL and BAKER, ]JJ., agree.




