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1. CRIMINAL LAW — DRIVING WHILE INTOXICATED — PRESENTENCING
REPORT. — Even when the defendant in a DWI case does not
willingly cooperate during the presentence interview, the language
of Ark. Code Ann. § 5-65-109 (Repl. 1997) remains clear and
mandatory; the requirement is absolute.

2. CRIMINAL LAW — DRIVING WHILE INTOXICATED — REVERSED &
REMANDED FOR RESENTENCING PURSUANT TO REQUIREMENTS OF
ARK. CODE ANN. § 5-65-109. — Where appellant was willing to
participate in the presentence process, and where the court’s initial
request for the report came at appellant’s urging, the appellate
court reversed the sentence and remanded for resentencing pursu-
ant to Ark. Code Ann. § 5-65-109.

Appeal from Ashley Circuit Court; Don E. Glover, Judge;
reversed and remanded for resentencing.

Charles S. Gibson, for appellant.

Mark Pryor, Att’y Gen., by: Misty Wilson Borkowski, Ass’t Att’y
Gen., for appellee.

ARRY D. VAUGHT, Judge. Appellant Gregory Donald was

convicted of driving while intoxicated. After the jury
deadlocked in the sentencing phase, the trial court assumed the
sentencing function. Appellant was given the maximum sentence of
a year in jail, a $1,000 fine, and suspension of his driver’s license for
120 days. Appellant argues that the trial court committed reversible
error in imposing this sentence in the absence of a presentence
report required by Arkansas Code Annotated section 5-65-109
(Repl. 1997), and the State concedes the issue. We agree, and
reverse the sentence and remand for resentencing.

In August of 1999, after appellant was found guilty of DWI,
the trial court ordered appellant’s probation officer, Ms. Moody, to
prepare a presentence report. Sentencing was set for November 8,
1999. At the sentencing hearing, Moody stated that she was unable
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to prepare the report because she was waiting for some papers to be
filled out by appellant. The trial judge expressed his disappointment
that the report had not been completed and instructed Moody that
if she had informed the court that she needed information, he
would have ordered cooperation. The judge also instructed Moody
that she should have, at the very least, presented the information
that her office had on record relating to appellant’s criminal history.
Appellant responded that he had seen Moody three times in the
interim and she had not inquired about any missing information.

Despite appellant’s objection, the trial judge continued with
sentencing. Interestingly, the trial judge made several comments
during the sentencing indicating that knowledge of the appellant’s
criminal history and his history with alcohol abuse would have been
useful in deciding the length of appellant’s incarceration.

[1] Appellant argues that the trial judge’s imposition of sen-
tencing absent a presentence report amounts to reversible error.
Arkansas Code Annotated section 5-65-109 provides in pertinent
part:

(a) Upon a plea of guilty or nolo contendere to or a finding of
guilt of violating § 5-65-103, the court shall immediately request,
and the Highway Safety Program or its designee shall provide, a
presentence screening and assessment report of the defendant; (b)
The presentence report shall be provided within thirty (30) days of
the request, and the court shall not pronounce sentence until receipt of the
presentence report; (c) The report shall include, but not be limited to,
the offender’s driving record, an alcohol problem assessment, and a
victim impact statement where applicable.

(Emphasis added.) Our supreme court has given us strong direction
regarding the presentence report requirement of section 5-65-109.
In Watson v. City of Fayetteville, 322 Ark. 324, 909 S.W.2d 637
(1995), the defendant refused to participate in the presentence
interview, upon the advice of his counsel that he may further
incriminate himself. The supreme court held that even when the
defendant does not willingly cooperate during the presentence
interview, the language of section 5-65-109 remains clear and
mandatory. Additionally, the court reasoned that the requirement is
absolute and refused to apply an invited-error analysis. Id.

In the case at bar, the record reflects the appellant was willing
to participate in the presentence interview. Specifically, the report
was initially requested by appellant, the sentencing took place over
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the appellant’s objection, the appellant never refused participation,
and the trial court attributed the failure to produce a report to
miscommunication.

[2] The State concedes that the trial court erred by sentencing
without the report, but asks that the case be certified to the
supreme court to overturn Watson because the statutory require-
ment of a presentence report produces “absurd results” through
“invited error.” This issue was thoroughly addressed by the supreme
court in Watson, under a much more favorable fact scenario. In
Watson, there was undisputed evidence that the defendant refused to
cooperate, yet the supreme court still held the trial court to the
statutory requirements of section 5-65-109. In contrast, the evi-
dence in this case suggests a much different scenario. The appellant
was willing to participate in the presentence process, and the court’s
initial request for the report came at appellant’s urging. Therefore,
we reverse the sentence and remand for resentencing in accordance
with this opinion and Arkansas Code Annotated section 5-65-109.

Reversed and remanded for resentencing.

PITTMAN and HART, JJ., agree.




