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1. CRIMINAL PROCEDURE - REVOCATION OF PROBATION - REVOCA-
TION BASED ON VIOLATIONS OF ORIGINAL TERMS OF PROBATION. — 
No error was committed in the present revocation because it was 
based on violations of written terms that appellant received when 
he was originally placed on probation, and not for violating the 
additional requirements referenced in the subsequent order. 

2. CRIMINAL PROCEDURE - DECISION THAT APPELLANT FAILED TO 
COMPLY WITH TERMS OF PROBATION NOT AGAINST PREPONDER-
ANCE OF EVIDENCE. - In light of evidence of clear probation 
violations, the trial court's decision that appellant failed to comply 
with his conditions of probation was not reversed because it was 
not clearly against the preponderance of the evidence. 

3. APPEAL & ERROR - NO MOTION FOR DISMISSAL MADE AT CLOSE OF 
EVIDENCE - ISSUE NOT PRESERVED FOR REVIEW. - The sufficiency 
issue was not preserved for review where appellant failed to move 
for dismissal at the close of the evidence. 

4. CRIMINAL PROCEDURE - PROBATION REVOCATION - VIOLATION 
OF CONDITION OF PROBATION SUFFICIENT FOR REVOCATION. — 
Even without proof of appellant's convictions, there was sufficient 
evidence to revoke his probation because it was undisputed that he 
violated a condition by testing positive for marijuana; revocation 
may be premised on only one violation, even if there has been 
compliance with the other conditions of probation. 

5. APPEAL & ERROR - ISSUE NOT PRESENTED BELOW - NOT PRE-
SERVED FOR APPEAL. - Where an issue was not presented below, it 
could not be raised on appeal. 

6. CRIMINAL LAW - SENTENCING - REDUCTION OF SENTENCE. - A 
request for jail-time credit is a request for a modification of a 
sentence imposed in an illegal manner; a claim that a sentence was 
imposed in an illegal manner must be raised in a petition filed with 
the circuic court under Ark. R. Crim. P. 37; where no such 
petition was filed, the issue could not be addressed. 

Appeal from Johnson Circuit Court; John S. Patterson, Judge; 
affirmed.
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OHN B. ROBBINS, Judge. Appellant Thomas K. Morgan 
pleaded no contest to second-degree battery and received 

four years' probation on October 21, 1996. The conditions of his 
probation prohibited him from committing any offense punishable 
by imprisonment and required Ilim to submit to drug screenings. 
On November 5, 1999, the trial court revoked Mr. Morgan's 
probation pursuant to its finding that he tested positive for illegal 
drugs and committed the crimes of public intoxication and disor-
derly conduct. 

Pursuant to Anders v. California, 386 U.S. 738 (1967), and Rule 
4-3(j) of the Rules of the Arkansas Supreme Court and Court of 
Appeals, Mr. Morgan's counsel has filed a motion to withdraw on 
the grounds that the appeal is without merit. The motion was 
accompanied by a brief discussing all matters in the record that 
might arguably support an appeal, including the adverse rulings, and 
a statement as to why counsel considers each point raised as incapa-
ble of supporting a meritorious appeal. Mr. Morgan was provided 
with a copy of his counsel's brief and notified of his right to file a 
list of points on appeal within thirty days. Mr. Morgan has 
responded by filing a list of pro se points with this court. 

At the revocation hearing, Mr. Morgan's probation officer 
testified that Mr. Morgan tested positive for marijuana on May 25, 
1999, on June 16, 1999, and again on July 30, 1999. The State also 
introduced documents from municipal court showing that Mr. 
Morgan was found guilty of public intoxication and disorderly 
conduct, with an offense date of May 24, 1999. Mr. Morgan testi-
fied on his own behalf, and he admitted having a problem with 
marijuana and testing positive on the drug screens. He also 
acknowledged his conviction for public intoxication. 

[1] In his brief, Mr. Morgan's counsel addresses two adverse 
rulings. The first occurred prior to the revocation hearing, when 
appellant argued that the trial court lacked jurisdiction because, 
when two additional probation conditions were imposed through 
an order entered August 20, 1998, appellant did not sign the order 
reflecting receipt of the additional conditions. This order with these 
two additional conditions resulted from an earlier probation revoca-
tion proceeding. However, as appellant's counsel points out, no
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error was committed in the present revocation because it was based 
on violations of written terms that appellant received when he was 
originally placed on probation, and not for violating the additional 
requirements referenced in the subsequent order. 

[2, 3] The remaining adverse ruling was the trial court's deci-
sion that, by a preponderance of the evidence, Mr. Morgan failed to 
comply with his conditions of probation. Mr. Morgan's counsel 
asserts that this decision should not be reversed since it was not 
clearly against the preponderance of the evidence, see Baldridge V. 
State, 31 Ark. App. 114, 789 S.W2d 735 (1990), and in light of the 
evidence of clear probation violations we agree that the decision to 
revoke was not clearly against the preponderance of the evidence. 
However, we further note that the sufficiency issue was not pre-
served for review because Mr. Morgan failed to move for dismissal 
at the close of the evidence. See Ark. R. Crim. P. 33.1; Miner v. 
State, 70 Ark. App. 142, 15 S.W3d 356 (2000). 

[4] We next turn to the list of pro se points submitted by Mr. 
Morgan. He first advises this court that, although in the State's 
revocation petition he is accused of DWI on three separate occa-
sions, he did not commit these offenses. However, this assertion is 
immaterial since the alleged DWIs were not the basis for revocation. 
Mr. Morgan also attempts to explain the circumstances surrounding 
his public intoxication conviction, while denying that he was con-
victed of disorderly conduct. The short answer to this point is that, 
even without proof of these convictions, there was sufficient evi-
dence to revoke his probation because it is undisputed that he 
violated a condition by testing positive for marijuana. See Brock V. 
State, 70 Ark. App. 107, 14 S.W2d 908 (2000) (holding that the 
State must prove only one violation to sustain a revocation). At any 
rate, the above points appear to be challenges to the sufficiency of 
the evidence, and are therefore not preserved for review 

[5] The remainder of Mr. Morgan's filing is dedicated to 
explaining how he has complied with many of his probation condi-
tions, including paying fines, serving detention, reporting to his 
probation officer, and making efforts to attend drug rehabilitation. 
However, as previously indicated, the revocation may be premised 
on only one violation, even if there has been compliance with the 
other conditions of probation. Mr. Morgan also states, "In conclu-
sion I would like to add that I would very much like to get my 
driver's license reinstated and have some independence." However, 
this issue was not presented below and thus cannot be raised on
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appeal. See Ashlock v. State, 64 Ark. App. 253, 983 S.W2d 448 
(1998). 

Although it is conceded by Mr. Morgan's counsel that the 
revocation must be affirmed, his counsel has presented a sentencing 
issue. During Mr. Morgan's period of probation he was twice 
ordered to serve time in the county detention center pursuant to 
Ark. Code Ann. § 5-4-304(a) (Repl. 1997). These periods of 
confinement were for 30 and 120 days, respectively. At the conclu-
sion of the revocation hearing the trial court announced that Mr. 
Morgan would be given credit for time served; however, the judg-
ment and commitment order failed to reflect such credit. Mr. 
Morgan's counsel urges this court to modify the sentence to reflect 
jail-time credit pursuant to Ark. Code Ann. 5 5-4-304(d) (Repl. 
1997), which provides: 

If the suspension or probation of the defendant is subsequently 
revoked and the defendant is sentenced to a term of imprisomnent, 
the period actually spent in confinement pursuant to this section 
shall be credited against the subsequent sentence. 

In Mr. Morgan's list of points, he states, "I am making a final plea 
to please acknowledge [my attorney's] recommendation and give 
me credit for the 150 days I already served in jail." The State does 
not dispute that Mr. Morgan is entitled to credit for time served. 

[6] We hold that Mr. Morgan cannot raise this issue on direct 
appeal because it was not raised below. The sentence was not illegal 
on its face, and our supreme court has stated that a request for jail-
time credit is a request for a modification of a sentence imposed in 
an illegal manner. See Delph v. State, 300 Ark. 492, 780 S.W2d 527 
(1989). A claim that a sentence was imposed in an illegal manner 
must be raised in a petition filed with the circuit court under Rule 
37. Ark. R. Crim. P. 37.2(b); Cooley v. State, 322 Ark. 348, 909 
S.W.2d 312 (1995). No such petition was filed in this case. 

Mr. Morgan is not left without a remedy, however. Rule 
37.2(c) provides that if an appeal was taken, a petition for relief 
under the rule must be filed with the circuit court within sixty days 
of the issuance of the mandate by the appellate court. Thus, Mr. 
Morgan has sixty days from the issuance of our mandate to seek 
correction of his sentence that was imposed in an illegal manner. 
See Cooley v. State, supra.
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Based on our review of the record and the briefs presented, we 
conclude that Mr. Morgan's counsel has complied with Rule 4-3(j) 
and that the appeal is without merit. However, because further 
relief regarding Mr. Morgan's sentencing may be obtained from the 
trial court, we decline to relieve his counsel from representation. 

Affirmed. 

BIRD and ROAF, JJ., agree.


