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1. DIVORCE — CHANCELLOR HAD POWER TO ADJUST MARITAL DEBTS 

BETWEEN PARTIES. — The chancellor had the power to adjust the 
marital debts as between the parties. 

2. GIFTS — WHETHER INTER VIVOS GIFT WAS PROVEN WAS A QUES-

TION OF FACT. — Whether the elements of an effective inter vivos 
gift have been proven is a question of fact. 

3. GIFTS — ELEMENTS MUST BE ESTABLISHED BY CLEAR AND CONVINC-
ING EVIDENCE. — The elements of a gift, including an intention on 
the part of the donor to make a gift, must be established by clear and 
convincing evidence. 

4. APPEAL & ERROR — REVIEW OF FINDING OF FACT. — On appeal, 
the standard of review is whether the chancellor's finding is clearly 
erroneous. 

Appeal from St. Francis Chancery Court; Bentley E. Story, 
Chancellor, affirmed. 

Butler, Hicky & Long, by: Fletcher Long, Jr., for appellant. 

Easley & Hicky, by: B. Michael Easley, for appellee. 

JOHN E. JENNINGS, Judge. Linda and Oliver Warren were 
married on August 31, 1986, and separated on August 31, 1989. 
While married they lived in the wife's home in Hughes, Arkansas.



64	 WARREN V. WARREN
	 [33

Cite as 33 Ark. App. 63 (1990) 

They apparently accumulated no marital property and had no 
children. The chancellor granted Mrs. Warren a divorce on the 
grounds of general indignities and returned the parties' non-
marital property to them. The court also directed Mr. Warren to 
pay part of two credit card bills and to reimburse her for half of 
the money she borrowed to pay one-half of joint federal and state 
income tax liabilities. 

On appeal, Mr. Warren contends that the chancellor had no 
authority to "divide marital debts." The leading case in this state 
regarding the responsibilities and powers of the chancellor 
relating to debts in a divorce case is Hackett v. Hackett, 278 Ark. 
82, 643 S.W.2d 560 (1982). In Hackett the court said: 

The only aspect of the case that is troublesome is the 
fact the chancellor found Act 714 did not require him to 
divide the debts. The parties offered evidence that their 
outstanding debts, besides mortgage payments on real 
estate, were about $13,555. The list totalled over thirty 
different debts and in most instances it is not clear who 
incurred the debts. The chancellor was not required by Act 
714 to divide the debts, that is, to consider each debt and 
assign a party to pay it. But he was obligated to consider 
those debts in deciding the questions of alimony, support 
for the children, and perhaps the division of the property, 
and the chancellor may well have done so. Debts of the 
parties have always been a circumstance to be considered 
in divorce cases in awarding alimony. Debts incurred on 
behalf of minor children can be ordered paid. Debts 
incurred by the parties regarding marital property can be 
ordered to be settled as between the parties. Parties can be 
enjoined from incurring debts that will encumber prop-
erty. Obligations jointly made by the parties can be 
ordered to be settled, as between the parties. An award of 
realty to the wife, silent as to who shall pay the mortgage, is 
an award subject to the mortgage. 

Indeed it would be unrealistic for a chancellor to 
refuse to consider the debts of the parties in deciding a 
divorce case. But that does not mean the chancellor must 
divide the debts. He may leave the parties as he found 
them, obligated individually or jointly to the creditor who
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is not ordinarily a party to a divorce and cannot therefore 
be bound by an order regarding the parties' debts. 

278 Ark. at 85 (citations omitted). 

[1] While it is true, as appellant contends, that the code 
does not expressly give the chancellor the power to allocate 
marital debts as between the parties, the clear implication from 
Hackett is that he does possess such powef. See also McMurtray 
v. McMurtray, 275 Ark. 303, 629 S.W.2d 285 (1982). The 
reasons for so holding were expressed in Srock v. Srock, 11 Ariz. 
App. 483, 466 P.2d 34 (1970): 

We particularly are compelled to affirm the trial 
court's discretion to allocate community liabilities because 
to do otherwise would nullify divorce effectiveness. If the 
debts already owed by the community, as distinct from the 
wife's attorneys fees, cannot be allocated between the 
parties then an essential item of divorce dispute remains 
unresolved. 

11 Ariz. App. at 484, 466 P.2d at 34. See also Cadwell v. 
Cadwell, 126 Ariz. 460, 616 P.2d 920 (Ariz. Ct. App. 1980) 
(court has jurisdiction and inherent authority to allocate debts). 
We hold that the chancellor had the power to adjust the marital 
debts as between the parties. 

[2-4] Appellant also contends that the appellee's payment 
of the joint tax liability and the credit card bills were a gift from 
her to him. Whether the elements of an effective inter vivos gift 
have been proven is a question of fact. See McCune v. Brown, 8 
Ark. App. 51, 648 S.W.2d 811 (1983). The elements, including 
an intention on the part of the donor to make a gift, must be 
established by clear and convincing evidence. McCune, supra. On 
appeal, our standard of review is whether the chancellor's finding 
in this regard is clearly erroneous. See Freeman v. Freeman, 20 
Ark. App. 12, 722 S.W.2d 877 (1987). In the case at bar we 
cannot say that the chancellor's finding that no gift was intended 
is clearly erroneous. 

Affirmed. 

CORBIN, C.J., and COOPER, J., agree.


